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In the Senate of the United States,
July 7, 2003.

Resolved, That the bill from the House of Representa-
tives (H.R. 1) entitled “An Act to amend title XVIII of the
Social Security Act to provide for a voluntary program for
prescription drug coverage under the Medicare Program, to
modernize the Medicare Program, to amend the Internal Rev-
enue Code of 1986 to allow a deduction to individuals for
amounts contributed to health savings security accounts and
health savings accounts, to provide for the disposition of un-
used health benefits in cafeteria plans and flexible spending
arrangements, and for other purposes.”, do pass with the fol-

lowing
AMENDMENTS:

Strike out all after the enacting clause and insert:

1 SECTION 1. SHORT TITLE; AMENDMENTS TO SOCIAL SECU-

2 RITY ACT; REFERENCES TO BIPA AND SEC-
3 RETARY; TABLE OF CONTENTS.
4 (a) SHORT TITLE.—This Act may be cited as the “Pre-

S sceription Drug and Medicare Improvement Act of 20037
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1 (b) AMENDMENTS TO SOCIAL SECURITY ACT.—Except
2 as otherwise specifically provided, whenever in this Act an
3 amendment is expressed in terms of an amendment to or
4 repeal of a section or other provision, the reference shall
S be considered to be made to that section or other provision
6 of the Social Security Act.
7 (¢c) BIPA; SECRETARY.—In this Act:
8 (1) BIPA.—The term “BIPA” means the Medi-
9 care, Medicaid, and SCHIP Benefits Improvement
10 and Protection Act of 2000, as enacted into law by
11 section 1(a)(6) of Public Law 106-554.
12 (2) SECRETARY.—The term “Secretary” means
13 the Secretary of Health and Human Services.
14 (d) TABLE OF CONTENTS.—The table of contents of
15 this Act is as follows:

Sec. 1. Short title; amendments to Social Security Act; references to BIPA and
Secretary; table of contents.

TITLE I—MEDICARE PRESCRIPTION DRUG BENEFIT

Subtitle A—DMedicare Voluntary Prescription Drug Delivery Program

Sec. 101. Medicare voluntary prescription drug delivery program.
“PART D—VOLUNTARY PRESCRIPTION DRUG DELIVERY PROGRAM

“Sec. 1860D. Definitions;  treatment of  references to  provisions n
MedicareAdvantage program.

“Subpart 1—Establishment of Voluntary Prescription Drug Delivery Program

“Sec. 1860D—1. Establishment of voluntary prescription drug delivery pro-
gram.

“Sec. 1860D-2. Enrollment under program.

“Sec. 1860D-3. Election of a Medicare Prescription Drug plan.

“Sec. 1860D—4. Providing information to beneficiaries.

“Sec. 1860D-5. Beneficiary protections.

“Sec. 1860D—-6. Prescription drug benefits.
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1860D—-7. Requirements for entities offering Medicare Prescription
Drug plans; establishment of standards.

“Subpart 2—Prescription Drug Delivery System

1860D—-10. Establishment of service areas.

1860D—11. Publication of risk adjusters.

1860D—12. Submission of bids for proposed Medicare Prescription
Drug plans.

1860D—13. Approval of proposed Medicare Prescription Drug plans.

1860D—14. Computation of monthly standard prescription drug cov-
erage premiuwms.

1860D—15. Computation of monthly national average premium.

1860D—16. Payments to eligible entities.

1860D—17. Computation of monthly beneficiary obligation.

1860D-18. Collection of monthly beneficiary obligation.

1860D—-19. Premium and cost-sharing subsidies for low-income indi-
viduals.

1860D—20. Reinsurance payments for expenses incurred in providing
prescription drug coverage above the annual out-of-pocket
threshold.

1860D—21. Direct subsidy for sponsor of a qualified retiree prescrip-
tion drug plan for plan enrollees eligible for, but not en-
rolled in, this part.

1860D-22. Direct subsidies for qualified State offering a State phar-
maceutical assistance program for program enrollees eligi-
ble for, but not enrolled in, this part.

“Subpart 3—Miscellaneous Provisions

1860D-25. Prescription Drug Account in the Federal Supplementary
Medical Insurance Trust Fund.
1860D-26. Other related provisions.

Study and report on permitting part B only individuals to enroll in
medicare voluntary prescription drug delivery program.

Rules relating to medigap policies that provide prescription drug cov-
erage.

Medicaid and other amendments related to low-income beneficiaries.

Expansion of membership and duties of Medicare Payment Advisory
Commission (MedPAC).

Study regarding variations in spending and drug utilization.

Limitation on prescription drug benefits of Members of Congress.

Protecting seniors with cancer.

Protecting seniors with cardiovascular disease, cancer, or Alzheimer’s
disease.

Review and report on current standards of practice for pharmacy serv-
tces provided to patients in nursing facilities.

Sec. 110A. Medication therapy management assessment program.

Subtitle B—Medicare Prescription Drug Discount Card and Transitional

Sec. 111.

Assistance for Low-Income Beneficiaries

Medicare prescription drug discount card and transitional assistance
Jfor low-income beneficiaries.
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Standards for Electronic Prescribing

Subtitle C
121. Standards for electronic prescribing.
Subtitle D—Other Provisions

131. Additional requirements for annual financial report and oversight on
medicare program.

132. Trustees’ report on medicare’s unfunded obligations.

133. Pharmacy benefit managers transparency requirements.

134. Office of the Medicare Beneficiary Advocate.

TITLE 1I—MEDICAREADVANTAGE
Subtitle A—MedicareAdvantage Competition

201. Elygibility, election, and enrollment.

202. Benefils and beneficiary protections.

203. Payments to MedicareAdvantage organizations.

204. Submission of bids; premiwms.

205. Special rules for prescription drug benefits.

206. Facilitating employer participation.

207. Admanistration by the Center for Medicare Choices.

208. Conforming amendments.

209. Effective date.

210. Improvements in MedicareAdvantage benchmark determinations.

Subtitle B—Preferred Provider Organizations

211. Establishment of MedicareAdvantage preferred provider program op-
tion.

Subtitle C—Other Managed Care Reforms

21. Extension of reasonable cost contracts.

2. Specialized Medicare+Choice plans for special needs beneficiaries.

23. Payment by PACE providers for medicare and medicaid services fur-

nished by noncontract providers.

224. Institute of Medicine evaluation and report on health care performance
measures.

225. Expanding the work of medicare quality improvement organizations to
include parts C and D.

226. Eaxtension of demonstration for ESRD managed care.

SUBTITLE D—EVALUATION OF ALTERNATIVE PAYMENT AND DELIVERY
SYSTEMS

231. Establishment of alternative payment system for preferred provider or-
ganizations i highly competitive regions.
232. Fee-for-service modernization projects.

SUBTITLE E—NATIONAL BIPARTISAN COMMISSION ON MEDICARE REFORM

Sec.
Sec.
Sec.
Sec.

241. MedicareAdvantage goal; establishment of Commission.
242. National bipartisan commission on medicare reform.
243. Congressional consideration of reform proposals.

244. Authorization of appropriations.
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TITLE III—CENTER FOR MEDICARE CHOICES

301. Establishment of the Center for Medicare Choices.
302. Miscellancous administrative provisions.

TITLE IV—MEDICARE FEE-FOR-SERVICE IMPROVEMENTS

Subtitle A—Provisions Relating to Part A

401. Equalizing wrban and rural standardized payment amounts under the
medicare inpatient hospital prospective payment system.

402. Adjustment to the medicare inpatient hospital PPS wage index to revise
the labor-related share of such index.

403. Medicare wmpatient hospital payment adjustment for low-volume hos-
pitals.

404. Fairness in the medicare disproportionate share hospital (DSH) adjust-
ment for rural hospitals.

404A. Medpac study and report regarding medicare Disproportionate Share
Hospital (DSH) adjustment payments.

405. Critical access hospital (CAH) improvements.

406. Authorizing use of arrangements to provide core hospice services in cer-
tain circumstances.

407. Services provided to hospice patients by nurse practitioners, clinical
nurse specialists, and physician assistants.

408. Authority to include costs of training of psychologists in payments to
hospitals under medicare.

409. Revision of Federal rate for hospitals in Puerto Rico.

410. Exception to initial residency period for geriatric residency or fellow-
ship programs.

411. Clarification of congressional intent regarding the counting of residents
mn a nonprovider setting and a technical amendment regarding
the 3-year rolling average and the IME ratio.

412. Limitation on charges for inpatient hospital contract health services
provided to Indians by medicare participating hospitals.

413. GAO study and report on appropriateness of payments under the pro-
spective payment system for inpatient hospital services.

414. Rural community hospital demonstration program.

415. Critical access hospital improvement demonstration program.

416. Treatment of grandfathered long-term care hospitals.

417. Treatment of certain entities for purposes of payments under the medi-
care program.

418. Revision of the indirect medical education (IME) adjustment percent-
age.

419. Calculation of wage indices for hospitals.

420. Conforming changes regarding federally qualified health centers.

420A. Increase for hospitals with disproportionate indigent care revenues.

420B. Treatment of grandfathered long-term care hospitals.

Subtitle B—Provisions Relating to Part B

421. Establishment of floor on geographic adjustments of payments for physi-
cians’ services.

422. Medicare incentive payment program improvements.

423. Extension of hold harmless provisions for small rural hospitals and
treatment of certain sole community hospitals to limit decline in
payment under the OPD PPS.
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. Increase in payments for certain services furnished by small rural and

sole community hospitals under medicare prospective payment
system for hospital outpatient department services.
Temporary increase for ground ambulance services.

. Ensuring appropriate coverage of air ambulance services under ambu-

lance fee schedule.
Treatment of certain clinical diagnostic laboratory tests furnished by a
sole community hospital.

. Improvement in rural health clinic reimbursement.
. Elimination of consolidated billing for certain services under the medi-

care PPS for skilled nursing facility services.

. Freeze in payments for certain items of durable medical equipment and

certain orthotics; establishment of quality standards and accredi-
tation requirements for DME providers.

. Application of coinsurance and deductible for clinical diagnostic labora-

tory tests.

. Basing medicare payments for covered outpatient drugs on market

prices.

. Indexing part B deductible to inflation.
. Revistons to reassignment provisions.
. Extension of treatment of certain physician pathology services under

medicare.

Adequate reimbursement for outpatient pharmacy therapy under the
hospital outpatient PPS.

Limitation of application of functional equivalence standard.

Medicare coverage of routine costs associated with certain clinical trials.

Waiver of part B late envollment penalty for certain mailitary retivees;
special enrollment period.

Demonstration of coverage of chiropractic services under medicare.

Medicare health care quality demonstration programs.

Medicare complex clinical care management payment demonstration.

Medicare fee-for-service care coordination demonstration program.

GAO study of geographic differences in payments for physicians’ serv-
ices.

Improved payment for certain mammography services.

Improvement of outpatient vision services under Part B.

GAO study and report on the propagation of concierge care.

Coverage of marriage and family therapist services and mental health
counselor services under Part B of the medicare program.
Medicare demonstration project for dirvect access to physical therapy

services.

Demonstration project to clarify the definition of homebound.
Demonstration project for exclusion of brachytherapy devices from
prospective payment system for outpatient hospital services.
Reimbursement for total body orthotic management for certain nurs-

ing home patients.

450C. Authorization of revmbursement for all medicare part B services fur-

nished by certain Indian hospitals and clinics.

450D. Coverage of cardiovascular screening tests.
450E. Medicare coverage of self-injected biologicals.
450F. Extension of medicare secondary payer rules for individuals with end-

stage renal disease.

450G, Requiring the Internal Revenue Service to deposit installment agree-

ment and other fees in the Treasury as miscellaneous receipts.
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450H. Increasing types of originating telehealth sites and facilitating the

provision of telehealth services across State lines.

4501. Demonstration project for coverage of surgical first assisting services

of certified registered nurse first assistants.

450J. Equitable treatment for children’s hospitals.
450K. Treatment of physicians’ services furnished in Alaska.

450L. Demonstration project to examine what weight loss weighlt manage-

459.
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464.
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ment services can cost effectively reach the same result as the
NIH Diabetes Primary Prevention Trial study: A 50 percent re-
duction in the risk for type 2 diabetes for individuals who have
impaired glucose tolerance and are obese.

Subtitle C—Provisions Relating to Parts A and B

. Increase for home health services furnished in a rural area.
. Limatation on reduction in area wage adjustment factors under the pro-

spective payment system for home health services.
Clarifications to certain exceptions to medicare limits on physician re-
ferrals.

. Demonstration program for substitute adult day services.
. MEDPAC study on medicare payments and efficiencies in the health

care system.

. Medicare coverage of kidney disease education services.
7. Frontier extended stay clinic demonstration project.
. Improvements in national coverage determination process to respond to

changes in technology.

Increase in medicare payment for cevtain home health services.

Frontier extended stay clinic demonstration project.

Medicare secondary payor (MSP) provisions.

Medicare pancreatic islet cell transplant demonstration project.

Increase in medicare payment for cevtain home health services.

Sense of the Senate concerning medicare payment update for physicians
and other health professionals.

V—MEDICARE APPEALS, REGULATORY, AND CONTRACTING
IMPROVEMENTS

Subtitle A—Regulatory Reform

Rules for the publication of a final regulation based on the previous
publication of an interim final regulation.

Compliance with changes in requlations and policies.

Report on legal and regulatory inconsistencies.

Streamlining and simplification of medicare regulations.

Subtitle B—Appeals Process Reform

Submassion of plan for transfer of responsibility for medicare appeals.

Expedited access to judicial review.

Expedited review of certain provider agreement determinations.

Revisions to medicare appeals process.

Hearing rights related to decisions by the Secretary to deny or not
renew a medicare enrollment agreement; consultation before
changing provider enrollment forms.

Appeals by providers when there is no other party available.

Provider access to review of local coverage determinations.

Revisions to appeals timeframes.
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. Elimanation of requirement to use Social Security Administration Ad-

manistrative Law Judges.

. Elimination of requirement for de novo review by the departmental ap-

peals board.

Subtitle C—Contracting Reform

. Increased flexibility in medicare administration.

Subtitle D—Education and Outreach Improvements

. Provider education and technical assistance.

2. Access to and prompt responses from medicare contractors.
. Reliance on guidance.

. Medicare provider ombudsman.

. Beneficiary outreach demonstration programs.

Subtitle E—Review, Recovery, and Enforcement Reform

Prepayment review.

Recovery of overpayments.

Process for correction of minor errors and omissions on claims without
pursuing appeals process.

Authority to waive a program exclusion.

SuBTITLE F—OTHER IMPROVEMENTS

. Inclusion of additional information in notices to beneficiaries about

skilled nursing facility and hospital benefits.

. Information on medicare-certified skilled nursing facilities in hospital

discharge plans.

. Bvaluation and management documentation guidelines consideration.

Council for Technology and Innovation.
Treatment of certain dental claims.

TITLE VI—OTHER PROVISIONS

Increase in medicaid DSH allotments for fiscal years 2004 and 2005.

Increase in floor for treatment as an extremely low DSH State under
the medicaid program for fiscal years 2004 and 2005.

Increased reporting requirements to ensure the appropriateness of pay-
ment adjustments to disproportionate share hospitals under the
medicaid program.

Clarification of inclusion of inpatient drug prices charged to certain
public hospitals in the best price exemptions for the medicaid
drug rebate program.

5. Assistance with coverage of legal immigrants under the medicaid pro-

gram and SCHIP.

Establishment of consumer ombudsman account.

GAO study regarding impact of assets test for low-income beneficiaries.

Health care infrastructure improvement.

Capital infrastructure revolving loan program.

Federal reimbursement of emergency health services furnished to un-
documented aliens.

Increase in appropriation to the health care fraud and abuse control
account.

. Increase in civil penalties under the False Claims Act.
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Increase in civil monetary penalties under the Social Security Act.

Extension of customs user fees.

Reimbursement for federally qualified health centers participating in
medicare managed care.

Provision of information on advance directives.

Sense of the Senate regarding implementation of the Prescription Drug
and Medicare Improvement Act of 2005.

Extension of municipal health service demonstration projects.

Study on making prescription pharmaceutical information accessible
for blind and visually-impaived individuals.

Health care that works for all americans-citizens health carve working
group.

GAO study of pharmaceutical price controls and patent protections in
the G—-7 countries.

Sense of the Senate concerning medicare payment update for physicians
and other health professionals.

Restoration of Federal Hospital Insurance Trust Fund.

Safety net organizations and Patient Advisory Commission.

Urban health provider adjustment.

Commattee on drug compounding.

Sense of the Senate concerning the structure of medicare reform and the
prescription drug benefit.

Sense of the Senate regarding the establishment of a nationwide perma-
nent lifestyle modification program for medicare beneficiaries.

Sense of the Senate on payment reductions under medicare physician
fee schedule.

Temporary suspension of oasis requirvement for collection of data on
non-medicare and non-medicaid patients.

Employer flexibility.

One Hundred percent FMAP for medical assistance provided to a Na-
twe Hawavian through a federally-qualified health center or a
Native Hawaivan health carve system under the medicaid pro-
gram.

Extension of moratorium.

GAO study of pharmaceutical price controls and patent protections in
the G—7 countries.

Safety Net Organizations and Patient Advisory Commaission.

Establishment of program to prevent abuse of nursing facility residents.

Office of Rural Health Policy Improvements.

TITLE VII—ACCESS TO AFFORDABLE PHARMACEUTICALS

Sec. 701.
Sec. 702.
Sec. 703.
Sec. 704.
Sec. 705.
Sec. 706.

Sec. 801.

Sec. 901.

THR 1

Short title.

30-month stay-of-effectiveness period.
Forfeiture of 180-day exclusivity period.
Bioavailability and bioequivalence.
Remedies for infringement.

Conforming amendments.

TITLE VIII—IMPORTATION OF PRESCRIPTION DRUGS
Importation of prescription drugs.
TITLE IX—DRUG COMPETITION ACT OF 2003

Short title.

EAS
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Sec. 902. Findings.

Sec. 903. Purposes.

Sec. 904. Definitions.

Sec. 905. Notification of agreements.
Sec. 906. Filing deadlines.

Sec. 907. Disclosure exemption.

Sec. 908. Enforcement.

Sec. 909. Rulemaking.

Sec. 910. Savings clause.

Sec. 911. Effective date.

TITLE I—MEDICARE
PRESCRIPTION DRUG BENEFIT
Subtitle A—Medicare Voluntary

Prescription Drug Delivery Pro-

gram
SEC. 101. MEDICARE VOLUNTARY PRESCRIPTION DRUG DE-

LIVERY PROGRAM.

(a) ESTABLISHMENT.—Thtle XVIII (42 U.S.C. 1395 et
seq.) s amended by redesignating part D as part E and
by inserting after part C the following new part:

“PART D—VOLUNTARY PRESCRIPTION DRUG DELIVERY
PROGRAM
“DEFINITI ONS; TREATMENT OF REFERENCES TO

PROVISIONS IN MEDICAREADVANTAGE PROGRAM

“SEc. 1860D. (a) DEFINITIONS.—In this part:

“(1)  ADMINISTRATOR.—The term  ‘Adminis-
trator’ means the Administrator of the Center for

Medicare Choices as established under section 1808.

“(2) COVERED DRUG.—
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“(A) IN GENERAL.—KEuxcept as provided in
subparagraphs (B), (C), and (D), the term ‘cov-
ered drug’ means—

“(1) a drug that may be dispensed only
upon a prescription and that is described in
clause (1) or (11) of subparagraph (A) of sec-
tion 1927(k)(2); or

“(11) a Diological product described in
clauses (1) through (i11) of subparagraph
(B) of such section; or

“(r) ansulin  described n  subpara-
graph (C) of such section (including sy-
ringes, and necessary medical supplies asso-
ciated with the administration of insulin,
as defined by the Administrator);

and such term includes a vaccine licensed under

section 351 of the Public Health Service Act and

any use of a covered drug for a medically accept-

ed indication (as defined in section 1927(k)(6)).
“(B) EXCLUSIONS.—

“(t) IN GENERAL.—The term ‘covered
drug’ does not include drugs or classes of
drugs, or thewr medical uses, which may be
excluded from coverage or otherwise re-

stricted under section 1927(d)(2), other than
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subparagraph (E) thereof (relating to smok-

g cessation agents), or under section

1927(d)(3).

“(1) AVOIDANCE OF DUPLICATE COV-
ERAGE.—A drug prescribed for an indi-
vidual that would otherwise be a covered
drug under this part shall not be so consid-
erved if payment for such drug is available
under part A or B, but shall be so consid-
erved if such payment 1s not available under
part A or B or because benefits under such
parts have been exhausted.

“(C') APPLICATION OF FORMULARY RESTRIC-
TIONS.—A drug prescribed  for an indiwidual
that would otherwise be a covered drug under
this part shall not be so considered under a plan
if the plan excludes the drug under a formulary
and such exclusion 1is not successfully resolved
under subsection (d) or (e)(2) of section 1860D—
D.

“(D) APPLICATION OF GENERAL EXCLUSION
PROVISIONS.—A  Medicare Prescription  Drug
plan or a MedicareAdvantage plan may exclude
Jrom qualified prescription drug coverage any

covered drug—

tHR 1 EAS



© 00O N O 0o B~ W N P

N N DN DN DD P PP PPk PR PP
o o WO N P O ©W 00 N O 0o b W N B O

13
“(1) for which payment would not be
made if section 1862(a) applied to part D;
or
“(11) which are not prescribed in ac-
cordance with the plan or this part.

Such exclusions are determinations subject to re-

consideration and appeal pursuant to section

1860D—5(e).

“(3) ELIGIBLE BENEFICIARY.—The term ‘eligible
beneficiary’ means an individual who 1s entitled to,
or enrolled for, benefits under part A and enrolled
under part B (other than a dual eligible individual,
as defined in section 1860D-19(a)(4)(K)).

“(4) ELIGIBLE ENTITY.—The term ‘eligible enti-
ty” means any risk-bearing entity that the Adminis-
trator determines to be appropriate to provide eligible
beneficiaries with the benefits under a Medicare Pre-
seription Drug plan, including—

“(A) a pharmaceutical benefit management

COMPany;

“(B) a wholesale or retarl pharmacist deliv-
ery system;

“(C) an insurer (including an insurer that
offers medicare supplemental policies under sec-

tion 1882);

tHR 1 EAS
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“(D) any other risk-bearing entity; or
“(E) any combination of the entities de-

seribed in subparagraphs (A) through (D).

“(5) INITIAL COVERAGE LIMIT—The term ‘ini-
tial coverage limilt’ means the limit as established
under section 1860D—6(c)(3), or, in the case of cov-
erage that 1s not standard prescription drug coverage,
the comparable limit (if any) established under the
coverage.

“(6)  MEDICAREADVANTAGE — ORGANIZATION;
MEDICAREADVANTAGE PLAN.—The terms
‘MedicareAdvantage organization’ and
‘MedicareAdvantage plan’ have the meanings given
such terms in subsections (a)(1) and (b)(1), respec-
tively, of section 1859 (relating to definitions relating
to MedicareAdvantage organizations).

“(7) MEDICARE PRESCRIPTION DRUG PLAN.—
The term ‘Medicare Prescription Drug plan’ means
prescription drug coverage that s offered under a pol-
ey, contract, or plan—

“(A) that has been approved under section
1860D—-13; and
“(B) by an eligible entity pursuant to, and

m accordance with, a contract between the Ad-

tHR 1 EAS
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manistrator and the entity under section 1860D—

7(b).

“(8) PRESCRIPTION DRUG ACCOUNT.—The term
‘Prescription Drug Account’ means the Prescription
Drug Account (as established under section 1860D—
25) in the Federal Supplementary Medical Insurance
Trust Fund under section 1841.

“(9) QUALIFIED PRESCRIPTION DRUG COV-
ERAGE.—The term ‘qualified prescription drug cov-
erage’ means the coverage described in section 1860D—
6(a)(1).

“(10) STANDARD PRESCRIPTION DRUG COV-
ERAGE.—The term ‘standard prescription drug cov-
erage’ means the coverage described in section 1860D—
6(c).

“(b) APPLICATION OF MEDICAREADVANTAGE PROVI-

SIONS UNDER THIS PART.—For purposes of applying pro-
visions of part C under this part with respect to a Medicare
Prescription Drug plan and an eligible entity, unless other-
wise provided in this part such provisions shall be applied

as if—

“(1) any reference to a MedicareAdvantage plan
mceluded a reference to a Medicare Prescription Drug

plan;

tHR 1 EAS
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“(2) any reference to a provider-sponsored orga-
nization included a reference to an eligible entity;

“(3) any reference to a contract under section
1857 ancluded a reference to a contract under section
1860D-7(b); and

“(4) any reference to part C included a reference
to this part.

“Subpart 1—Establishment of Voluntary Prescription
Drug Delivery Program
“ESTABLISHMENT OF VOLUNTARY PRESCRIPTION DRUG
DELIVERY PROGRAM

“SEC. 1860D—-1. (a) PROVISION OF BENEFIT.—

“(1) IN GENERAL.—The Administrator shall pro-
vide for and administer a voluntary prescription
drug delivery program under which each eligible bene-
Jficiary enrolled under this part shall be provided with

access to qualified prescription drug coverage as fol-

lows:
“(A) MEDICAREADVANTAGE ENROLLEES RE-
CEIVE COVERAGE THROUGH

MEDICAREADVANTAGE PLAN.—
“(1) IN GENERAL.—Except as provided
m clause (1), an eligible beneficiary who s
enrolled under this part and enrolled in a

MedicareAdvantage plan  offered by a

tHR 1 EAS
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MedicareAdvantage organization shall re-
cewe coverage of benefits under this part
through such plan.

“(i) EXCEPTION FOR ENROLLEES IN
MEDICAREADVANTAGE MSA PLANS.—An eli-
gible beneficiary who s envolled under this
part and enrolled in an MSA plan under
part C shall receive coverage of benefits
under this part through enrollment in a

Medicare Prescription Drug plan that is of-

fered n the geographic area in which the

beneficiary resides. For purposes of this
part, the term ‘MSA plan’ has the meaning
given such term in section 1859(b)(3).

“(111) EXCEPTION FOR ENROLLEES IN
MEDICAREADVANTAGE  PRIVATE FEE-FOR-
SERVICE PLANS.—An eligible  beneficiary
who 1s enrolled under this part and enrolled
m a private fee-for-service plan under part
C shall—

“(1) recetve benefits under this
part through such plan if the plan pro-
vides qualified prescription drug cov-

erage; and
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1 “(11) of the plan does not provide
2 qualified prescription drug coverage,
3 recewve coverage of benefits under this
4 part through enrollment in a Medicare
5 Prescription Drug plan that s offered
6 m the geographic area in which the
7 beneficiary resides. For purposes of
8 this part, the term ‘private fee-for-serv-
9 ice plan’ has the meaning given such
10 term in section 1859(b)(2).
11 “(B) FEE-FOR-SERVICE ENROLLEES RE-
12 CEIVE COVERAGE THROUGH A MEDICARE PRE-
13 SCRIPTION DRUG PLAN.—An eligible beneficiary
14 who 1s enrolled under this part but is not en-
15 rolled in a MedicareAdvantage plan (except for
16 an MSA plan or a private fee-for-service plan
17 that does not provide qualified prescription drug
18 coverage) shall receive coverage of benefits under
19 this part through enrollment in a Medicare Pre-
20 scription Drug plan that is offered in the geo-
21 graphic area in which the beneficiary resides.
22 “(2) VOLUNTARY NATURE OF PROGRAM.—Noth-
23 mg wn this part shall be construed as requiring an el-
24 1gible beneficiary to enroll in the program under this
25 part.

tHR 1 EAS
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“(3) ScoPE OF BENEFITS.—Pursuant to section
1860D—6(b)(3)(C), the program established under this
part shall provide for coverage of all therapeutic cat-
egories and classes of covered drugs (although not nec-
essarily for all drugs within such categories and class-
es).

“(4) PROGRAM TO BEGIN IN 2006.—The Adminais-
trator shall establish the program under this part in
a manner so that benefits are first provided beginning
on January 1, 2006.

“(b) ACCESS TO ALTERNATIVE PRESCRIPTION DRUG

COVERAGE.—In the case of an eligible beneficiary who has

creditable prescription drug coverage (as defined in section

14 1860D-2(b)(1)(F)), such beneficiary—

15
16
17
18
19
20
21
22
23

“(1) may continue to receive such coverage and
not enroll under this part; and

“(2) pursuant to section 1860D-2(b)(1)(C), 1is
permitted to subsequently enroll under this part with-
out any penalty and obtain access to qualified pre-
scription drug coverage in the manner described in
subsection (a) if the beneficiary involuntarily loses
such coverage.

“(c) FINANCING.—The costs of providing benefits

24 under this part shall be payable from the Prescription Drug

25 Account.

tHR 1 EAS
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“ENROLLMENT UNDER PROGRAM

“SEc. 1860D-2. (a) ESTABLISHMENT OF FENROLL-

3 MENT PROCESS.—

4

© 00 ~N O O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

“(1) PROCESS SIMILAR TO PART B ENROLL-
MENT.—The Administrator shall establish a process
through which an eligible beneficiary (including an
eligible beneficiary enrolled in a MedicareAdvantage
plan offered by a MedicareAdvantage organization)
may make an election to enroll under this part. Such
process shall be svmilar to the process for enrollment
wm part B under section 1837, including the deeming
provisions of such section.

“(2) CONDITION OF ENROLLMENT.—An eligible
beneficiary must be enrolled under this part in order
to be eligible to receive access to qualified prescription
drug coverage.

“(b) SPECIAL ENROLLMENT PROCEDURES.—

“(1) LATE ENROLLMENT PENALTY.—

“(A) INCREASE IN MONTHLY BENEFICIARY
OBLIGATION.—Subject to the succeeding provi-
sions of this paragraph, in the case of an eligible
beneficiary whose coverage period under this
part began pursuant to an enrollment after the
beneficiary’s initial enrollment period under

part B (determined pursuant to section 1837(d))

tHR 1 EAS
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and not pursuant to the open enrollment period
described in paragraph (2), the Administrator
shall establish procedures for increasing the
amount of the monthly beneficiary obligation
under section 1860D—17 applicable to such bene-
ficiary by an amount that the Administrator de-
termines 1s actuarially sound for each full 12-
month period (in the same continuous period of
eligibility) in which the eligible beneficiary could
have been enrolled under this part but was not
so enrolled.

“(B) PERIODS TAKEN INTO ACCOUNT.—For
purposes of calculating any 12-month  period
under subparagraph (A), there shall be taken
wmto account—

“(1) the months which elapsed between
the close of the eligible beneficiary’s initial
enrollment period and the close of the en-
rollment period vn which the beneficiary en-
rolled; and

“(11) i the case of an eligible bene-
Jictary who reenrolls under this part, the
months which elapsed between the date of

termination of a previous coverage period

tHR 1 EAS
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and the close of the enrollment period in
whach the beneficiary reenrolled.
“(C) PERIODS NOT TAKEN INTO ACCOUNT.—

“(1) IN GENERAL—For purposes of
calculating any 12-month period under sub-
paragraph (A), subject to clause (11), there
shall not be taken into account months for
which the eligible beneficiary can dem-
onstrate that the beneficiary had creditable
prescription drug coverage (as defined in
subparagraph (F)).

“(in1) BENEFICIARY MUST INVOLUN-
TARILY LOSE COVERAGE.—Clause (1) shall
only apply with respect to coverage—

“(I) in the case of coverage de-
seribed in clause (1) of subparagraph

(F), if the plan terminates, ceases to

provide, or reduces the value of the pre-

seription  drug coverage under such
plan to below the actuarial value of
standard prescription drug coverage

(as determined under section 1860D—

6(f));

“(II) in the case of coverage de-

seribed n clause (1), (1), or () of
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subparagraph (F), if the beneficiary is
vnvoluntarily — disenrolled or  becomes
meligible for such coverage; or

“(I1I) in the case of a beneficiary
with coverage described in clause (v) of
subparagraph (F), if the issuer of the
policy termanates coverage wunder the
policy.

“(D) PERIODS TREATED SEPARATELY.—
Any increase in an eligible beneficiary’s monthly
beneficiary obligation under subparagraph (A)
with respect to a particular continuous period of
eligibility shall not be applicable with respect to
any other continuous period of eligibility which
the beneficiary may have.

“(E) CONTINUOUS PERIOD OF ELIGI-
BILITY.—

“(t) IN GENERAL.—Subject to clause

(11), for purposes of this paragraph, an eli-

gible beneficiary’s ‘continuous period of eli-

gibility’ is the period that begins with the
first day on which the beneficiary s eligible
to enroll under section 1836 and ends with

the beneficiary’s death.

tHR 1 EAS
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“(11) SEPARATE PERIOD.—Any period
during all of which an eligible beneficiary
satisfied paragraph (1) of section 1836 and
which terminated in or before the month
preceding the month in which the bene-
ficiary attained age 65 shall be a separate
‘continuous period of eligibility’ with re-
spect to the beneficiary (and each such pe-
riod which terminates shall be deemed not
to have existed for purposes of subsequently
applying this paragraph,).

“(F) CREDITABLE PRESCRIPTION DRUG
COVERAGE DEFINED.—Subject to subparagraph
(G), for purposes of this part, the term ‘cred-
wtable prescription drug coverage’ means any of
the following:

“(1) DRUG-ONLY COVERAGE UNDER
MEDICAID.—Coverage of covered outpatient
drugs (as defined in section 1927) under
title XIX or a wawer under 1115 that s
provided to an individual who is not a dual
eligible indiwvidual (as defined in section
1860D—-19(a)(4)(E)).

“(1n) PRESCRIPTION DRUG COVERAGE

UNDER A GROUP HEALTH PLAN—Any out-
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patient prescription drug coverage under a
group health plan, including a health bene-
fits plan under chapter 89 of title 5, United
States Code (commonly known as the Fed-
eral employees health benefits program),
and a qualified retiree prescription drug
plan  (as defined in  section 1860D—
20(e)(4)).

“(ii1) STATE PHARMACEUTICAL AS-
SISTANCE PROGRAM.—Coverage of prescrip-
tion drugs under a State pharmaceutical
assistance program.

“(iv) VETERANS' COVERAGE OF PRE-
SCRIPTION DRUGS.—Coverage of prescrip-
tion drugs for veterans, and survivors and
dependents of veterans, under chapter 17 of
title 38, United States Code.

“(v) PRESCRIPTION DRUG COVERAGE
UNDER MEDIGAP POLICIES.—C(! overage
under a medicare supplemental policy
under section 1882 that provides benefits for
prescription drugs (whether or not such cov-
erage conforms to the standards for pack-

ages of benefits under section 1882(p)(1)).
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“(G) REQUIREMENT FOR CREDITABLE COV-
ERAGE.—Coverage  described —in  clauses (1)
through (v) of subparagraph (F) shall not be
considered to be creditable coverage under this
part unless the coverage provides coverage of the
cost of prescription drugs the actuarial value of
which (as defined by the Administrator) to the
beneficiary equals or exceeds the actuarial value
of standard prescription drug coverage (as deter-
maned under section 1860D—-6(f)).

“(H) DISCLOSURE.—

“(1) IN GENERAL.—Each entity that

offers coverage of the type described n

clause (11) (vir), (), or (v) of subparagraph

(F) shall provide for disclosure, consistent

with standards established by the Adminis-

trator, of whether the coverage provides cov-

erage of the cost of prescription drugs the

actuarial value of which (as defined by the

Admanistrator) to the beneficiary equals or

exceeds the actuarial value of standard pre-

seription  drug coverage (as  determined

under section 1860D—-6(f)).

“(ii) WAIVER OF LIMITATIONS.—An

mdwidual may apply to the Administrator
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to wawe the application of subparagraph

(G) of the individual establishes that the in-

dwidual was not adequately informed that

the coverage the beneficiary was enrolled i

did not provide the level of benefits required

e order for the coverage to be considered

creditable coverage under subparagraph (F).
“(2) INITIAL ELECTION PERIODS.—

“(A) OPEN ENROLLMENT PERIOD FOR CUR-
RENT BENEFICIARIES IN WHICH LATE ENROLL-
MENT PROCEDURES DO NOT APPLY.—In the case
of an individual who 1s an eligible beneficiary as
of November 1, 2005, there shall be an open en-
rollment period of 6 months beginning on that
date under which such beneficiary may enroll
under this part without the application of the
late enrollment procedures established under
paragraph (1)(A).

“(B) INDIVIDUAL COVERED IN FUTURE.—In
the case of an individual who becomes an eligible
beneficiary after such date, there shall be an ini-
twal election period which 1s the same as the ini-

tral enrollment period under section 1837(d).
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“(3) SPECIAL ENROLLMENT PERIOD FOR BENE-

FICIARIES WHO INVOLUNTARILY LOSE CREDITABLE

PRESCRIPTION DRUG COVERAGE.—

tHR 1 EAS

“(A) ESTABLISHMENT.—The Administrator
shall establish a special open enrollment period
(as described wn subparagraph (B)) for an eligi-
ble beneficiary that loses creditable prescription
drug coverage.

“(B) SPECIAL OPEN ENROLLMENT PE-
RIOD.—The special open enrollment period de-
sceribed in this subparagraph is the 63-day pe-
riod that begins on—

“(1) in the case of a beneficiary with
coverage described in clause (i1) of para-
graph (1)(F), the later of the date on which
the plan terminates, ceases to provide, or
substantially reduces (as defined by the Ad-
ministrator) the value of the prescription
drug coverage under such plan or the date
the beneficiary s provided with notice of
such termination or reduction;

“(11) i the case of a beneficiary with
coverage described in clause (1), (i11), or ()
of paragraph (1)(F), the later of the date on

which  the Dbeneficiary s wnvoluntarily
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disenrolled or becomes ineligible for such
coverage or the date the beneficiary 1s pro-
vided with notice of such loss of eligibility;
or

“(111) wn the case of a beneficiary with
coverage described in clause (v) of para-
graph (1)(F), the latter of the date on which
the issuer of the policy terminates coverage
under the policy or the date the beneficiary
18 provided with notice of such termination.

“(c¢) PERIOD OF COVERAGE.—

“(1) IN GENERAL.—Exceptl as provided in para-
graph (2) and subject to paragraph (3), an eligible
beneficiary’s coverage under the program under this
part shall be effective for the period provided in sec-
tion 1838, as if that section applied to the program
under this part.

“(2) OPEN AND SPECIAL ENROLLMENT.—

“(A) OPEN ENROLLMENT.—An eligible bene-

Siciary who enrolls under the program under this

part pursuant to subsection (b)(2) shall be enti-

tled to the benefits under this part beginning on

January 1, 2000.

“(B) SPECIAL ENROLLMENT.—Subject to

paragraph (3), an eligible beneficiary who en-

tHR 1 EAS
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rolls under the program under this part pursu-

ant to subsection (D)(3) shall be entitled to the

benefits under this part beginning on the first
I g 9

day of the month following the month in which

such enrollment occurs.

“(3) LimitATiON—Coverage under this part
shall not begin prior to January 1, 2006.

“(d) TERMINATION.—

“(1) IN GENERAL.—The causes of termination
specified i section 1838 shall apply to this part in
the same manner as such causes apply to part B.

“(2) COVERAGE TERMINATED BY TERMINATION
OF COVERAGE UNDER PART A OR B.—

“(A) IN GENERAL—In addition to the
causes of termination specified in paragraph (1),
the Administrator shall terminate an individ-
ual’s coverage under this part if the individual
1s no longer enrolled in both parts A and B.

“(B) EFFECTIVE DATE.—The termination
described in subparagraph (A) shall be effective
on the effective date of termination of coverage
under part A or (if earlier) under part B.

“(3) PROCEDURES REGARDING TERMINATION OF
A BENEFICIARY UNDER A PLAN.—The Admainistrator

shall establish procedures for determining the status of

tHR 1 EAS



© 00 N O 0o b~ W N PP

N DN NN DN NN DN P PP PR PP PP P
o A W N P O © 00 NN OO 01 b W N B+ O

31

an eligible beneficiary’s enrollment under this part if

the beneficiary’s enrollment in a Medicare Prescrip-

tion Drug plan offered by an eligible entity under

this part is terminated by the entity for cause (pursu-

ant to procedures established by the Admanistrator

under section 1860D-3(a)(1)).

“ELECTION OF A MEDICARE PRESCRIPTION DRUG PLAN

“SEC. 1860D-3. (a) IN GENERAL.—

tHR 1 EAS

“(1) PROCESS.—

“(A) ELECTION.
“(1) IN GENERAL.—The Administrator
shall establish a process through which an
eligible beneficiary who s enrolled under
this  part but not enrolled in «a
MedicareAdvantage plan (except for an
MSA plan or a private fee-for-service plan
that does not provide qualified prescription
drug coverage) offered by a
MedicareAdvantage organization—

“(I) shall make an election to en-
roll in any Medicare Prescription
Drug plan that is offered by an eligible
entity and that serves the geographic
area wn which the beneficiary resides;

and
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“(II) may make an annual elec-
tion to change the election under this
clause.

“(1) CLARIFICATION REGARDING EN-
ROLLMENT.—The process established under
clause (i) shall include, in the case of an el-
1g1ble beneficiary who 1s enrolled under this
part but who has failed to make an election
of a Medicare Prescription Drug plan in an
area, for the enrollment in any Medicare
Preseription Drug plan that has been des-
wnated by the Administrator wn the area.
The Adminaistrator shall establish a process
Jor designating a plan or plans in order to
carry out the preceding sentence.

“(B) REQUIREMENTS FOR PROCESS.—In es-
tablishing the process under subparagraph (A),
the Admainistrator shall—

“(1) use rules svmilar to the rules for
enrollment, disenrollment, and termination
of enrollment with a MedicareAdvantage
plan under section 1851, including—

“(I) the establishment of special

election periods under subsection (e)(4)

of such section; and
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1 “(II) the application of the guar-
2 anteed 1ssue and renewal provisions of
3 section 1851(g) (other than clause (1)
4 and the second sentence of clause (11) of
5 paragraph (3)(C), relating to default
6 enrollment); and
7 “(11) coordinate enrollments,
8 disenrollments, and terminations of enroll-
9 ment under part C with enrollments,
10 disenrollments, and terminations of enroll-
11 ment under this part.
12 “(2) FIRST ENROLLMENT PERIOD FOR PLAN EN-
13 ROLLMENT.—The process developed under paragraph
14 (1) shall ensure that eligible beneficiaries who enroll
15 under this part during the open enrollment period
16 under section 1860D-2(b)(2) are permatted to elect an
17 eligible entity prior to January 1, 20006, in order to
18 ensure that coverage under this part is effective as of
19 such date.
20 “b) KNROLLMENT IN A MEDICAREADVANTAGE
21 PLAN—
22 “(1) IN GENERAL—An eligible beneficiary who
23 18 enrolled under this part and enrolled n «a
24 MedicareAdvantage plan (except for an MSA plan or
25 a prwate fee-for-service plan that does not provide

tHR 1 EAS
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qualified prescription drug coverage) offered by a

MedicareAdvantage organization shall receive access

to such coverage under this part through such plan.

“12) RuLES.—Enrollment m a

MedicareAdvantage plan is subject to the rules for en-

rollment in such plan under section 1851.

“(¢) INFORMATION TO ENTITIES TO FACILITATE EN-
ROLLMENT—Notwithstanding any other provision of law,
the Admanastrator may provide to each eligible entity with
a contract under this part such information about eligible
beneficiaries as the Administrator determines to be nec-
essary to facilitate efficient enrollment by such beneficiaries

with such entities. The Admanistrator may provide such in-

14 formation only so long as and to the extent necessary to

15
16

17
18
19
20
21
22
23
24
25
26

carry out such objective.
“PROVIDING INFORMATION TO BENEFICIARIES
“SEc. 1860D—4. (a) ACTIVITIES.—

“(1) IN GENERAL.—The Adminastrator shall con-
duct activities that are designed to broadly dissemi-
nate information to eligible beneficiaries (and pro-
spective eligible beneficiaries) regarding the coverage
provided under this part.

“(2) SPECIAL RULE FOR FIRST ENROLLMENT
UNDER THE PROGRAM.—The activities described in
paragraph (1) shall ensure that eligible beneficiaries

are provided with such information at least 30 days

tHR 1 EAS
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prior to the first enrollment period described in sec-
tion 1860D-3(a)(2).
“(b) REQUIREMENTS.—

“(1) IN GENERAL.—The activities described in
subsection (a) shall—

“(A) be stmilar to the activities performed

by the Administrator under section 1851 (d);

“(B) be coordinated with the activities per-

Jormed by—

“(1) the Administrator under such sec-
tion; and
“(11) the Secretary under section 1804;
and
“(C) provide for the dissemination of infor-
mation comparing the plans offered by eligible
entities under this part that are available to eli-
gible beneficiaries residing in an area.

“(2)  COMPARATIVE INFORMATION.—The com-
parative information described in paragraph (1)(C)
shall include a comparison of the following:

“(A) BENEFITS.—The benefits provided
under the plan and the formularies and griev-

ance and appeals processes under the plan.

tHR 1 EAS
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“(B)  MONTHLY BENEFICIARY  OBLIGA-
TION.—The monthly beneficiary obligation under
the plan.

“(C) QUALITY AND PERFORMANCE.—The
quality and performance of the eligible entity of-
fering the plan.

“(D) BENEFICIARY COST-SHARING.—The
cost-sharing required of eligible beneficiaries
under the plan.

“(E) CONSUMER SATISFACTION SURVEYS.—
The results of consumer satisfaction surveys re-
garding the plan and the eligible entity offering
such plan  (conducted pursuant to section
1860D-5(h).

“(F) ADDITIONAL INFORMATION.—Such ad-

ditional information as the Administrator may
prescribe.
“BENEFICIARY PROTECTIONS
“SEc. 1860D-5. (a) DISSEMINATION OF INFORMA-
TION.—

“(1) GENERAL INFORMATION.—An eligible entity
offering a Medicare Prescription Drug plan shall dis-
close, m a clear, accurate, and standardized form to
each enrollee at the time of enrollment, and at least

annually thereafter, the information described in sec-

tHR 1 EAS
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tion 1852(c)(1) relating to such plan. Such informa-
tion includes the following:
“(A) Access to covered drugs, including ac-
cess through pharmacy networks.
“(B) How any formulary used by the entity
Sfunctions.
“(C) Copayments, coinsurance, and deduct-
wble requirements.
“(D) Grievance and appeals processes.
The information described in the preceding sentence
shall also be made available on request to prospective
enrollees during open enrollment periods.

“(2) DISCLOSURE UPON REQUEST OF GENERAL
COVERAGE, UTILIZATION, AND GRIEVANCE INFORMA-
TION.—Upon request of an indiwvidual eligible to en-
roll in a Medicare Prescription Drug plan, the eligi-
ble entity offering such plan shall provide informa-
tion similar (as determined by the Admainistrator) to
the information described in subparagraphs (A), (B),
and (C) of section 1852(c)(2) to such individual.

“(3) RESPONSE TO BENEFICIARY QUESTIONS.—
An eligible entity offering a Medicare Prescription
Drug plan shall have a mechanism for providing on

a timely basis specific information to enrollees upon

tHR 1 EAS
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request, icluding information on the coverage of spe-
cific drugs and changes in its formulary.

“(4) CLAIMS INFORMATION.—An eligible entity

offering a Medicare Prescription Drug plan must fur-
nish to enrolled indiwviduals in a form easily under-
standable to such individuals—

“(A) an explanation of benefits (in accord-
ance with section 1806(a) or in a comparable
manmner); and

“(B) when prescription drug benefits are
provided under this part, a notice of the benefits
m relation to the initial coverage limit and an-
nual out-of-pocket limat for the current year (ex-
cept that such notice need not be provided more
often than monthly).

“(5) APPROVAL OF MARKETING MATERIAL AND
APPLICATION  FORMS.—The provisions of section
1851(h) shall apply to marketing material and appli-
cation forms under thas part in the same manner as
such provisions apply to marketing material and ap-
plication forms under part C.

“(b) AccESS 10 COVERED DRUGS.—

“(1) ACCESS TO NEGOTIATED PRICES FOR PRE-

SCRIPTION DRUGS.—An eligible entity offering «a

Medicare Prescription Drug plan shall have in place

tHR 1 EAS
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procedures to ensure that beneficiaries are not charged
more than the negotiated price of a covered drug.
Such procedures shall include the issuance of a card
(or other technology) that may be used by an enrolled
beneficiary for the purchase of prescription drugs for
which coverage is not otherwise provided under the
Medicare Prescription Drug plan.
“(2) ASSURING PHARMACY ACCESS.—

“(A) IN GENERAL.—An eligible entity offer-
mg a Medicare Prescription Drug plan shall se-
cure the participation in its network of a suffi-
cient number of pharmacies that dispense (other
than by maal order) drugs dirvectly to patients to
ensure convenient access (as determined by the
Administrator and including adequate emer-
gency access) for enrolled beneficiaries, in ac-
cordance with standards established by the Ad-
manistrator under section 1860D-7(g) that en-
sure such convenient access. Such standards shall
take into account reasonable distances to phar-
macy services in urban and rural areas and ac-
cess to pharmacy services of the Indian Health
Service and Indian tribes and tribal organiza-

tions.
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“(B) USE OF POINT-OF-SERVICE SYSTEM.—
An eligible entity offering a Medicare Prescrip-
tion Drug plan shall establish an optional point-
of-service method of operation under which—

“(1) the plan provides access to any or
all pharmacies that are not participating
pharmacies i its network; and

“(11) the plan may charge beneficiaries
through adjustments in copayments any ad-
ditional costs associated with the point-of-
service option.

The additional copayments so charged shall not
count toward the application of section 1860D—
6(c).

“(C) LEVEL PLAYING FIELD.—An eligible
entity offering a Medicare Prescription Drug
plan  shall permit enrollees to receive benefits
(which may include a 90-day supply of drugs or
biologicals) through a community pharmacy,
rather than through mail order, and may permit
a differential amount to be paid by such enroll-
ees.

“(3) REQUIREMENTS ON DEVELOPMENT AND AP-

PLICATION OF FORMULARIES.—ILf an eligible entity of-
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fering a Medicare Prescription Drug plan uses a for-

mulary, the following requirements must be met:

tHR 1 EAS

“(A) PHARMACY AND THERAPEUTIC (P&T)
COMMITTEE.—

“(1) IN GENERAL.—The eligible entity
must establish a pharmacy and therapeutic
committee that develops and reviews the for-
mulary.

“(11) COMPOSITION.—A pharmacy and
therapeutic commaittee shall include at least
1 academic expert, at least 1 practicing
physician, and at least 1 practicing phar-
macist, all of whom have expertise in the
care of elderly or disabled persons, and a
majority of the members of such commattee
shall consist of individuals who are a prac-
ticing physician or a practicing pharmacist
(or both).

“(B) FORMULARY DEVELOPMENT.—In de-
veloping and reviewing the formulary, the com-
mittee shall base clinical decisions on  the
strength of scientific evidence and standards of
practice, including assessing peer-reviewed med-
wcal  literature, such as randomized clinical

trials, pharmacoeconomic studies, outcomes re-
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search data, and on such other information as
the commattee determines to be appropriate.
“(C) INCLUSION OF DRUGS IN ALL TIIERA-
PEUTIC CATEGORIES AND CLASSES.—

“(1) IN GENERAL.—The formulary
must include drugs within each therapeutic
category and class of covered drugs (as de-
fined by the Administrator), although not
necessarily for all drugs within such cat-
egories and classes.

“(1n)  REQUIREMENT.—In  defining
therapeutic categories and classes of covered
drugs pursuant to clause (i), the Adminis-
trator shall use—

“(I) the compendia referred to sec-

tron 1927(g)(1)(B)(v); and
“(II) other recognized sources of
drug classifications and categorizations
determined appropriate by the Admin-

istrator.

“(D) PROVIDER EDUCATION.—~—The com-
mittee shall establish policies and procedures to
educate and inform health care providers con-

cerning the formulary.
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“(E) NOTICE BEFORE REMOVING DRUGS
FROM FORMULARY.—Any removal of a drug from
a formulary shall take effect only after appro-
priate notice 18 made available to beneficiaries,
physicians, and pharmacists.

“(F) APPEALS AND EXCEPTIONS TO APPLI-
CATION.—The eligible entity must have, as part
of the appeals process under subsection (e), a
process for timely appeals for denials of coverage
based on such application of the formulary.

COST AND UTILIZATION MANAGEMENT; QUALITY

ASSURANCE; MEDICATION THERAPY MANAGEMENT PRO-

GRAM.—

“(1) IN GENERAL.—An eligible entity shall have

m place the following with respect to covered drugs:

tHR 1 EAS

“(4) A cost-effective drug utilization man-
agement program, including incentives to reduce
costs when appropriate.

“(B) Quality assurance measures to reduce
medical errors and adverse drug interactions
and to improve medication use, which—

“(1) shall include a medication therapy
management program described in para-

graph (2); and
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“(1nr) may nclude beneficrary edu-
cation programs, counseling, medication re-
Sill reminders, and special packaging.
“C) A program to control fraud, abuse,
and waste.
Nothing in this section shall be construed as impair-
mg an eligible entity from applying cost management
tools (including differential payments) under all
methods of operation.

“(2) MEDICATION THERAPY MANAGEMENT PRO-
GRAM.—

“(A) IN GENERAL.—A wmedication therapy
management program described n this para-
graph is a program of drug therapy management
and medication administration that is designed
to assure, with respect to beneficiaries with
chronic diseases (such as diabetes, asthma, hy-
pertension, hyperlipidemia, and congestive heart
Jarlure) or multiple prescriptions, that covered
drugs under the Medicare Prescription Drug
plan are appropriately used to optimize thera-
peutic outcomes through vmproved medication
use and to achieve therapeutic goals and reduce
the risk of adverse events, including adverse drug

wteractions.
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“(B) ELEMENTS.—Such program may
melude—

“(1)  emhanced  beneficiary — under-
standing of such appropriate use through
beneficiary education, counseling, and other
appropriate means;

“(11) ancreased beneficiary adherence
with  prescription  medication  regimens
through medication refill reminders, special
packaging, and other appropriate means;
and

“(111) detection of patterns of overuse
and underuse of prescription drugs.

“(C) DEVELOPMENT OF PROGRAM IN CO-
OPERATION WITH LICENSED PHARMACISTS.—The
program shall be developed wn cooperation with
licensed and practicing pharmacists and physi-
cLans.

“(D)  CONSIDERATIONS IN  PHARMACY
FEES.—The eligible entity offering a Medicare
Prescription Drug plan shall take into account,
m establishing fees for pharmacists and others
providing services under the medication therapy
management program, the resources and time

used i implementing the program.
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“(3) PUBLIC DISCLOSURE OF PHARMACEUTICAL
PRICES FOR EQUIVALENT DRUGS.—The eligible entity
offering a Medicare Prescription Drug plan shall pro-
vide that each pharmacy or other dispenser that ar-
ranges for the dispensing of a covered drug shall in-
Jorm the beneficiary at the time of purchase of the
drug of any differential between the price of the pre-
seribed drug to the enrollee and the price of the lowest
cost generic drug covered under the plan that is thera-
peutically equivalent and bioequivalent.

“(d) GRIEVANCE MECHANISM, COVERAGE DETERMINA-

TIONS, AND RECONSIDERATIONS.—

“(1) IN GENERAL.—An eligible entity shall pro-
vide meaningful procedures for hearing and resolving
grievances between the eligible entity (including any
entity or indwvidual through which the eligible entity
provides covered benefits) and enrollees with Medicare
Prescription Drug plans of the eligible entity under
this part in accordance with section 1852(f).

“(2) APPLICATION OF COVERAGE DETERMINA-
TION AND RECONSIDERATION PROVISIONS.—The re-
quirements of paragraphs (1) through (3) of section
1852(qg) shall apply to an eligible entity with respect
to covered benefits under the Medicare Prescription

Drug plan it offers under this part in the same man-
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ner as  such  requirements  apply to «a
MedicareAdvantage organization with respect to bene-
fits it offers under a MedicareAdvantage plan under
part C.

“(3) REQUEST FOR REVIEW OF TIERED FOR-
MULARY DETERMINATIONS.—In the case of a Medicare
Prescription Drug plan offered by an eligible entity
that provides for tiered cost-sharing for drugs in-
cluded within a formulary and provides lower cost-
sharing for preferred drugs included within the for-
mulary, an indwidual who s enrolled in the plan
may request coverage of a monpreferrved drug under
the terms applicable for preferved drugs if the pre-
seribing physician determanes that the preferred drug
Jor treatment of the same condition 1s not as effective
Jor the indwvidual or has adverse effects for the indi-
vidual.

“(e) APPEALS.—

“(1) IN GENERAL—Subject to paragraph (2), the
requirements of paragraphs (4) and (5) of section
1852(qg) shall apply to an eligible entity with respect
to drugs not included on any formulary in a manner
that is similar (as determined by the Administrator)
to the manner that such requirements apply to a

MedicareAdvantage organization with respect to bene-
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fits it offers under a MedicareAdvantage plan under

part C.

“(2) FORMULARY DETERMINATIONS.—An indi-
vidual who 1s enrolled in a Medicare Prescription
Drug plan offered by an eligible entity may appeal
to obtain coverage for a covered drug that is not on
a formulary of the entity under the terms applicable
Jor a formulary drug if the prescribing physician de-
termanes that the formulary drug for treatment of the
same condition 1s not as effective for the indiwidual
or has adverse effects for the individual.

“(f) PrRivacy, CONFIDENTIALITY, AND ACCURACY OF
ENROLLEE RECORDS.—Insofar as an eligible entity main-
tains indwidually identifiable medical records or other
health information regarding eligible beneficiaries enrolled
wm the Medicare Prescription Drug plan offered by the enti-
ty, the entity shall have in place procedures to—

“(1) safequard the privacy of any individually
wdentifiable beneficiary information in a manner con-
sistent with the Federal regulations (concerning the
privacy of individually identifiable health informa-
tion) promulgated under section 264(c) of the Health
Insurance Portability and Accountability Act of 1996;

“(2) maintain such records and information in

a manner that 1s accurate and tvmely;

tHR 1 EAS
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“(3) ensure timely access by such beneficiaries to
such records and information; and

“(4) otherwise comply with applicable laws re-
lating to patient privacy and confidentiality.

“(g) UNIFORM MONTHLY PLAN PREMIUM.—An eligible
entity shall ensure that the monthly plan premium for a
Medicare Prescription Drug plan charged under this part
18 the same for all eligible beneficiaries enrolled in the plan.
Such requirement shall not apply to enrollees of a Medicare
Prescription Drug plan who are enrolled in the plan pursu-
ant to a contractual agreement between the plan and an
employer or other group health plan that provides employ-
ment-based retiree health coverage (as defined in section
1860D-20(d)(4)(B)) if the premium amount is the same for
all such enrollees under such agreement.

“(h) CONSUMER SATISFACTION SURVEYS.—An eligible
entity shall conduct consumer satisfaction surveys with re-
spect to the plan and the entity. The Administrator shall
establish uniform requirements for such surveys.

“PRESCRIPTION DRUG BENEFITS

“SEC. 1860D—6. (a) REQUIREMENTS.—

“(1) IN GENERAL.—For purposes of this part
and part C, the term ‘qualified prescription drug cov-
erage’ means either of the following:

“(A) STANDARD PRESCRIPTION DRUG COV-

ERAGE WITH ACCESS TO NEGOTIATED PRICES.—

tHR 1 EAS
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Standard prescription drug coverage (as defined
wm subsection (¢)) and access to negotiated prices
under subsection (e).

“(B) ACTUARIALLY EQUIVALENT PRESCRIP-
TION DRUG COVERAGE WITH ACCESS TO NEGO-
TIATED PRICES.—Coverage of covered drugs
which meets the alternative coverage require-
ments of subsection (d) and access to negotiated
prices under subsection (e), but only if it is ap-
proved by the Administrator as provided under
subsection (d).

“(2) PERMITTING ADDITIONAL PRESCRIPTION

DRUG COVERAGE.—

“(A) IN GENERAL—Subject to subpara-
graph (B) and section 1860D-13(c)(2), nothing
m this part shall be construed as preventing
qualified prescription drug coverage from includ-
mg coverage of covered drugs that exceeds the
coverage required under paragraph (1).

“(B) REQUIREMENT.—An eligible entily
may not offer a Medicare Prescription Dirug
plan that provides additional benefits pursuant
to subparagraph (A) in an area unless the eligi-
ble entity offering such plan also offers a Medi-

care Prescription Drug plan in the area that

tHR 1 EAS
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only provides the coverage of prescription drugs

that s required under paragraph (1).

“(3) COST CONTROL MECHANISMS.—In pro-
viding qualified prescription drug coverage, the entity
offering the Medicare Prescription Drug plan or the
MedicareAdvantage plan may use a variety of cost
control mechanisms, including the use of formularies,
tiered copayments, selective contracting with pro-
viders of prescription drugs, and mail order phar-
macies.

“(b) APPLICATION OF SECONDARY PAYOR PROVI-
SIONS.—The provisions of section 1852(a)(4) shall apply

under this part in the same manner as they apply under

part C.
“(c) STANDARD PRESCRIPTION DRUG COVERAGE.—
For purposes of this part and part C, the term ‘standard

preseription drug coverage’ means coverage of covered drugs
that meets the following requirements:

“(1) DEDUCTIBLE.—

“(A) IN GENERAL.—The coverage has an
annual deductible—

“(1) for 2006, that is equal to $275; or

“(in) for a subsequent year, that is

equal to the amount specified under this

paragraph for the previous year increased

tHR 1 EAS
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by the percentage specified in paragraph (5)

Jor the year involved.

“(B) ROUNDING.—Any amount determined
under subparagraph (A)(i1) that is not a mul-
tiple of $1 shall be rounded to the nearest mul-
tiple of $1.

“(2) LIMITS ON COST-SHARING.—The coverage
has cost-sharing (for costs above the annual deductible
specified wn paragraph (1) and up to the initial cov-
erage limit under paragraph (3)) that s equal to 50
percent or that is actuarially consistent (using proc-
esses established under subsection (f)) with an average
expected payment of 50 percent of such costs.

“(3) INITIAL COVERAGE LIMIT.—

“(A) IN GENERAL.—Subject to paragraph
(4), the coverage has an initial coverage limit on
the maximum costs that may be recognized for
payment purposes (including the annual deduct-
1ble)—

“(1) for 2000, that is equal to $4,500;
or

“(1n) for a subsequent wyear, that s
equal to the amount specified in this para-

graph for the previous year, increased by
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the annual percentage increase described 1n

paragraph (5) for the year involved.

“(B) ROUNDING.—Any amount determined
under subparagraph (A)(i1) that is not a mul-
tiple of $1 shall be rounded to the nearest mul-
tiple of $1.

“(4) LIMITATION ON OUT-OF-POCKET EXPENDI-
TURES BY BENEFICIARY.—

“(A) IN GENERAL.—The coverage provides
benefits with cost-sharing that s equal to 10 per-
cent after the individual has incurred costs (as
described in subparagraph (C)) for covered drugs
m a year equal to the annual out-of-pocket limat
specified in subparagraph (B).

“(B) ANNUAL OUT-OF-POCKET LIMIT—

“(1) IN GENERAL—For purposes of
this part, the ‘annual out-of-pocket limit’
specified wn this subparagraph—

“(1) for 2006, is equal to $3,700;
or

“(II) for a subsequent wyear, 1is
equal to the amount specified in this
subparagraph for the previous year,

wnereased by the annual percentage in-

tHR 1 EAS
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crease described in paragraph (5) for

the year involved.

“(11) ROUNDING.—Any amount deter-
mined under clause (v)(I1) that s not «a
multiple of $1 shall be rounded to the near-
est multiple of $1.

“(C) APPLICATION.—In applying subpara-

graph (A)—

tHR 1 EAS

“(1) wmcurred costs shall only include
costs ancurred, with respect to covered
drugs, for the annual deductible (described
wm paragraph (1)), cost-sharing (described
wm paragraph (2)), and amounts for which
benefits are not provided because of the ap-
plication of the nitial coverage limit de-
seribed in paragraph (3) (including costs
wmcurred for covered drugs described in sec-
tion 1860D(a)(2)(C)); and

“(11) such costs shall be treated as in-
curred only if they are paid by the indi-
vidual (or by another individual, such as a
SJamaly member, on behalf of the individual),
under section 1860D—19 (but only with re-
spect to the percentage of such costs that the

mdividual s responsible for under that sec-
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tion), under title XIX, or under a State

pharmaceutical assistance program and the

mdividual (or other indiwvidual) s not re-

vmbursed through insurance or otherwise, a

group health plan, or other third-party pay-

ment arrangement for such costs.

“(D) INFORMATION REGARDING THIRD-
PARTY REIMBURSEMENT.—In order to ensure
compliance with the requirements of subpara-
graph (C)(i1), the Administrator is authorized to
establish procedures, wn coordination with the
Secretary of Treasury and the Secretary of
Labor, for determining whether costs for individ-
uals are being revmbursed through inswurance or
otherwise, a group health plan, or other third-
party payment arrangement, and for alerting
the entities wn which such individuals are en-
rolled about such revmbursement arrangements.
An entity with a contract under this part may
also periodically ask individuals enrolled in «a
plan offered by the entity whether the individ-
uals have or expect to receive such third-party
revmbursement. A material misrepresentation of
the information described in the preceding sen-

tence by an indwidual (as defined in standards

tHR 1 EAS
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set by the Administrator and determined through

a process established by the Administrator) shall

constitute grounds for termination of enrollment

under section 1860D-2(d).

“(5) ANNUAL PERCENTAGE INCREASE.—For pur-
poses of this part, the annual percentage increase
specified i this paragraph for a year 1s equal to the
annual percentage increase i average per capita ag-
gregate expenditures for covered drugs in the United
States for beneficiaries under this title, as determined
by the Administrator for the 12-month period ending
m July of the previous year.

“(d) ALTERNATIVE COVERAGE REQUIREMENTS.—A
Medicare Prescription Drug plan or MedicareAdvantage
plan may provide a different prescription drug benefit de-
sign from the standard prescription drug coverage described
wm subsection (¢) so long as the Administrator determines
(based on an actuarial analysis by the Administrator) that

the following requirements are met and the plan applies

Jor, and recewves, the approval of the Admanistrator for such

benefit design:
“(1) ASSURING AT LEAST ACTUARIALLY EQUIVA-
LENT PRESCRIPTION DRUG COVERAGE.—
“(A) ASSURING EQUIVALENT VALUE OF

TOTAL COVERAGE.—The actuarial value of the

tHR 1 EAS
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total coverage (as determined under subsection
(1)) 1s at least equal to the actuarial value (as
so determined) of standard prescription drug
coverage.

“(B) ASSURING EQUIVALENT UNSUBSIDIZED
VALUE OF COVERAGE.—The unsubsidized value
of the coverage 1s at least equal to the unsub-
sidized value of standard prescription drug cov-
erage. For purposes of this subparagraph, the
unsubsidized value of coverage 1s the amount by
which the actuarial value of the coverage (as de-
termined under subsection (f)) exceeds the actu-
arwal value of the amounts associated with the
application of section 1860D—17(c) and reinsur-
ance payments under section 1860D—-20 with re-
spect to such coverage.

“(C) ASSURING STANDARD PAYMENT FOR
COSTS AT INITIAL COVERAGE LIMIT.—The cov-
erage 1s designed, based upon an actuarially rep-
resentative pattern of utilization (as determined
under subsection (f)), to provide for the payment,
with respect to costs incurred that are equal to
the initial coverage limit under subsection (c)(3),

of an amount equal to at least the product of—
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“(1) such watial coverage limit minus
the deductible under subsection (¢)(1); and
“(11) the percentage specified in sub-
section (¢)(2).
Benefits other than qualified prescription drug cov-
erage shall not be taken into account for purposes of
this paragraph.

“(2) DEDUCTIBLE AND LIMITATION ON OUT-OF-
POCKET EXPENDITURES BY BENEFICIARIES MAY NOT
VARY.—The coverage may not vary the deductible
under subsection (c)(1) for the year or the limitation
on out-of-pocket expenditures by beneficiaries de-
seribed in subsection (¢)(4) for the year.

“(e) ACCESS TO NEGOTIATED PRICES.—

“(1) ACCESS.—

“(A) IN GENERAL—Under qualified pre-
sceription drug coverage offered by an eligible en-
tity or a MedicareAdvantage organization, the
entity or organization shall provide beneficiaries
with access to negotiated prices used for payment
Jor covered drugs, regardless of the fact that no
benefits may be payable under the coverage with
respect to such drugs because of the application
of the deductible, any cost-sharing, or an initial

coverage limat (described in subsection (c)(3)).

tHR 1 EAS
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For purposes of this part, the term ‘negotiated

prices’ includes all discounts, direct or indirect

subsidies, rebates, or other price concessions or

dvrect or indirect remunerations.

“(B) MEDICAID RELATED PROVISIONS.—In-

sofar as a State elects to provide medical assist-

ance under title XIX for a drug based on the

prices negotiated under a Medicare Prescription

Drug plan under this part—

tHR 1 EAS

“(1) the medical assistance for such a
drug shall be disregarded for purposes of a
rebate agreement entered into under section
1927 which would otherwise apply to the
provision of medical assistance for the drug
under title XIX; and

“(1n) the prices megotiated under a
Medicare Prescription Drug plan with re-
spect  to  covered  drugs, under a
MedicareAdvantage plan with respect to
such drugs, or under a qualified retiree pre-
seription drug plan (as defined in section
1860D-20(e)(4)) with respect to such drugs,
on behalf of eligible beneficiaries, shall (not-
withstanding any other provision of law)

not be taken into account for the purposes
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of establishing the best price under section

1927(e)(1)(C).

“(2) CARDS OR OTHER TECHNOLOGY.—

“(A) IN GENERAL.—In providing the access

under paragraph (1), the eligible entity or

MedicareAdvantage organization shall issue a

card or use other technology pursuant to section

tHR 1 EAS

1860D—5(b)(1).

“(B) NATIONAL STANDARDS.—

“(t) DEVELOPMENT~—The Adminis-
trator shall provide for the development of
national standards relating to a standard-
wzed format for the card or other technology
required under subparagraph (A).  Such
standards shall be compatible with parts C
and D of title XI and may be based on
standards  developed by an appropriate

standard setting organization.

“(11) CONSULTATION.—In developing
the standards under clause (1), the Adminis-
trator shall consult with the National Coun-
cil for Prescription Drug Programs and

other standard-setting organizations deter-

mined appropriate by the Admainistrator.
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“(1) IMPLEMENTATION.—The Admin-
wstrator shall implement the standards de-
veloped under clause (1) by January 1,
2008.

“(3) DISCLOSURE.—The eligible entity offering a
Medicare  Prescription  Drug — plan  and  the
MedicareAdvantage organization offering a
MedicareAdvantage plan shall disclose to the Admin-
istrator (in a manner specified by the Administrator)
the extent to which discounts, direct or indirect sub-
sidies, rebates, or other price concessions or direct or
mdirect remunerations made available to the entity
or organization by a wmanufacturer are passed
through to enrollees through pharmacies and other
dispensers or otherwise. The provisions of section
1927(b)(3)(D) shall apply to information disclosed to
the Admanistrator under this paragraph in the same
manner as such provisions apply to information dis-
closed under such section.

“(4) AUDITS AND REPORTS.—To protect against
fraud and abuse and to ensure proper disclosures and
accounting under this part, in addition to any pro-
tections against fraud and abuse provided under sec-
tion 1860D-7(f)(1), the Administrator may periodi-

cally audit the financial statements and records of an

tHR 1 EAS
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1 eligible entity offering a Medicare Prescription Drug
2 plan and a MedicareAdvantage organization offering
3 a MedicareAdvantage plan with the auditor of the
4 Admainastrator’s choice.
5 “(f) ACTUARIAL VALUATION; DETERMINATION OF AN-
6 NUAL PERCENTAGE INCREASES.—
7 “(1) PROCESSES.—For purposes of this section,
8 the Adminastrator shall establish — processes —and
9 methods—
10 “(A) for determining the actuarial valu-
11 ation of prescription drug coverage, including—
12 “(1) an actuarial valuation of standard
13 prescription drug coverage and of the rein-
14 surance payments under section 1860D-20;
15 “(11) the use of generally accepted actu-
16 arval principles and methodologies; and
17 “(1ir) applying the same methodology
18 Jor determinations of alternative coverage
19 under subsection (d) as is used with respect
20 to determinations of standard prescription
21 drug coverage under subsection (c); and
22 “(B) for determining annual percentage in-
23 creases described in subsection (c)(5).
24 Such processes shall take into account any effect that
25 providing actuarially equivalent prescription drug

tHR 1 EAS
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coverage rather than standard prescription drug cov-
erage has on drug utilization.
“(2) USE OF OUTSIDE ACTUARIES.—Under the

processes under paragraph (1)(A), eligible entities

1

2

3

4

5 and MedicareAdvantage organizations may use actu-
6 arial opinions certified by independent, qualified ac-
7 tuaries to establish actuarial values, but the Adminais-
8 trator shall determine whether such actuarial values
9

meet the requirements under subsection (¢)(1).

10 “REQUIREMENTS FOR ENTITIES OFFERING MEDICARE PRE-

11 SCRIPTION DRUG PLANS; ESTABLISHMENT OF STAND-
12 ARDS
13 “SEc. 1860D-7. (a) GENERAL REQUIREMENTS.—An

14 eligible entity offering a Medicare Prescription Drug plan

15 shall meet the following requirements:

16 “(1) LICENSURE.—Subject to subsection (c), the
17 entity 1s organized and licensed under State law as
18 a risk-bearing entity eligible to offer health insurance
19 or health benefits coverage in each State in which it
20 offers a Medicare Prescription Drug plan.

21 “(2) ASSUMPTION OF FINANCIAL RISK.—

22 “(A) IN GENERAL.—Subject to subpara-
23 graph (B) and subsections (d)(2) and (e) of sec-
24 tion 1860D—13, to the extent that the entity is at
25 risk pursuant to such section 1860D—16, the en-
26 tity assumes financial risk on a prospective basis
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Jor the benefits that it offers under a Medicare
Prescription Drug plan and that is not covered
under section 1860D-20.

“(B) REINSURANCE PERMITTED.—To the
extent that the entity s at risk pursuant to sec-
tion 1860D-16, the entity may obtain insurance
or make other arrangements for the cost of cov-
erage provided to any enrolled member wunder
this part.

“(3) SOLVENCY FOR UNLICENSED ENTITIES.—In
the case of an eligible entity that is not described in
paragraph (1) and for which a waiver has been ap-
proved under subsection (c¢), such entity shall meet
solvency standards established by the Administrator
under subsection (d).

“(b) CONTRACT REQUIREMENTS.—The Administrator
shall not permit an eligible beneficiary to elect a Medicare
Preseription Drug plan offered by an eligible entity under
this part, and the entity shall not be eligible for payments
under section 1860D—16 or 1860D-20, unless the Adminis-
trator has entered into a contract under this subsection with
the entity with respect to the offering of such plan. Such
a contract with an entity may cover more than 1 Medicare
Prescription Drug plan. Such contract shall provide that

the entity agrees to comply with the applicable requirements
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1 and standards of this part and the terms and conditions

2 of payment as provided for in this panrt.

3

“(c) WAIVER OF CERTAIN REQUIREMENTS IN ORDER

To ENSURE BENEFICIARY CHOICE.—

“(1) IN GENERAL.—In the case of an eligible en-
tity that seeks to offer a Medicare Prescription Drug
plan in a State, the Administrator shall warve the re-
quirement of subsection (a)(1) that the entity be li-
censed wn that State if the Administrator determines,
based on the application and other evidence presented
to the Adminastrator, that any of the grounds for ap-
proval of the application described in paragraph (2)
have been met.

“(2) GROUNDS FOR APPROVAL.—The grounds for
approval under this paragraph are the grounds for
approval described in subparagraphs (B), (C), and
(D) of section 1855(a)(2), and also include the appli-
cation by a State of any grounds other than those re-
quired under Federal law.

“(3) APPLICATION OF WAIVER PROCEDURES.—
With respect to an application for a waiver (or a
warver granted) under this subsection, the provisions
of subparagraphs (E), (F), and (G) of section
1855(a)(2) shall apply.

tHR 1 EAS
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“(4) REFERENCES TO CERTAIN PROVISIONS.—
For purposes of this subsection, in applying the pro-
visions of section 1855(a)(2) under this subsection to
Medicare  Prescription Drug plans and eligible
entities—
“(A) any reference to a waiver application
under section 1855 shall be treated as a reference
to a wawer application under paragraph (1);
and
“(B) any reference to solvency standards
were treated as a reference to solvency standards
established under subsection (d).

“(d) SOLVENCY STANDARDS FOR NON-LICENSED ENTI-

TIES.—

“(1) ESTABLISHMENT AND PUBLICATION.—The
Admanastrator, in consultation with the National As-
sociation of Insurance Commissioners, shall establish
and publish, by not later than January 1, 2005, fi-
nancial solvency and capital adequacy standards for
entities described in paragraph (2).

“(2) COMPLIANCE WITH STANDARDS.—An eligi-
ble entity that is not licensed by a State under sub-
section (a)(1) and for which a waiver application has
been approved under subsection (c¢) shall meet sol-

vency and capital adequacy standards established
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under paragraph (1). The Admainistrator shall estab-

lish certification procedures for such eligible entities

with respect to such solvency standards in the manner

described in section 1855(¢c)(2).

“(e) LICENSURE DOES NOT SUBSTITUTE FOR OR CON-
STITUTE CERTIFICATION.—The fact that an entity is li-
censed i accordance with subsection (a)(1) or has a waiver
application approved under subsection (c¢) does not deem
the eligible entity to meet other requirements 1mposed under
this part for an eligible entity.

“f) INCORPORATION OF CERTAIN
MEDICAREADVANTAGE CONTRACT REQUIREMENTS.—The
Jollowing provisions of section 1857 shall apply, subject to
subsection (c)(4), to contracts under this section in the same
manner as they apply to contracts under section 1857(a):

“(1) PROTECTIONS AGAINST FRAUD AND BENE-

FICIARY PROTECTIONS.—Section 1857(d).

“r2) INTERMEDIATE SANCTIONS.—Section

1857(g), except that in applying such section—

“(A) the reference in section 1857(g)(1)(B)
to section 1854 1is deemed a reference to this
part; and

“(B) the reference in section 1857(g)(1)(F)
to section 1852(k)(2)(A)(ir) shall not be applied.
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Section

“(3) PROCEDURES FOR TERMINATION.
1857(h).

“l9) OTHER STANDARDS.—The Admanistrator shall
establish by requlation other standards (not described in
subsection (d)) for eligible entities and Medicare Prescrip-
tion Drug plans consistent with, and to carry out, this part.
The Adminastrator shall publish such regulations by Janu-
ary 1, 2005.

“(h) PERIODIC REVIEW AND REVISION OF STAND-
ARDS.—

“(1) IN GENERAL—Subject to paragraph (2), the
Administrator shall periodically review the standards
established under this section and, based on such re-
view, may revise such standards if the Administrator
determines such revision to be appropriate.

“(2) PROHIBITION OF MIDYEAR IMPLEMENTA-
TION OF SIGNIFICANT NEW REGULATORY REQUIRE-
MENTS.—The Admanistrator may not implement,
other than at the beginning of a calendar year, regu-
lations under this section that impose new, signifi-
cant requlatory requirements on an eligible entity or
a Medicare Prescription Drug plan.

“(h) RELATION TO STATE LAWS.—

“(1) IN GENERAL.—The standards established

under this part shall supersede any State law or reg-
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ulation (including standards described in paragraph
(2)) with respect to Medicare Prescription Drug plans
which are offered by eligible entities under this
part—

“(A4) to the extent such law or requlation is
mconsistent with such standards; and

“(B) in the same manner as such laws and
requlations  are  superseded — under  section
1856(D)(3).

“(2) STANDARDS SPECIFICALLY SUPERSEDED.—
State standards relating to the following are super-
seded under this section:

“(A) Benefit requirements, including re-
quirements relating to cost-sharing and the
structure of formularies.

“(B) Premiums.

“(C) Requirements relating to inclusion or
treatment of providers.

“(D) Coverage determinations (including
related appeals and grievance processes).

“(E) Requirements relating to marketing
materials and swmmaries and schedules of bene-
fits regarding a Medicare Prescription Drug

plan.
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“(3) PROHIBITION OF STATE IMPOSITION OF
PREMIUM TAXES.—No State may impose a premium
tax or similar tax with respect to—

“(A) monthly beneficiary obligations paid
to the Administrator for Medicare Prescription
Drug plans under this part; or

“(B) any payments made by the Adminis-
trator under this part to an eligible entity offer-
mg such a plan.

“Subpart 2—Prescription Drug Delivery System
“ESTABLISHMENT OF SERVICE AREAS
“SEc. 1860D-10. (a) ESTABLISHMENT.—

“(1) INITIAL ESTABLISHMENT.—Not later than
April 15, 2005, the Administrator shall establish and
publish the service areas in which Medicare Prescrip-
tion Drug plans may offer benefits under this part.

“(2) PERIODIC REVIEW AND REVISION OF SERV-
ICE AREAS.—The Admainistrator shall periodically re-
view the service areas applicable under this section
and, based on such review, may revise such service
areas if the Administrator determines such revision to
be appropriate.

“(b) REQUIREMENTS FOR KSTABLISIIMENT OF SERV-

24 1CE AREAS.—
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“(1) IN GENERAL—The Administrator shall es-
tablish the service areas under subsection (a) in a
manner that—

“(A) maximizes the availability of Medicare
Prescription Drug plans to eligible beneficiaries;
and

“(B) minimazes the ability of eligible enti-
ties offering such plans to favorably select eligible
beneficiaries.

“(2) ADDITIONAL REQUIREMENTS.—The Admin-
istrator shall establish the service areas under sub-
section (a) consistent with the following requirements:

“(A) There shall be at least 10 service areas.

“(B) KEach service area must include at
least 1 State.

“(C) The Administrator may not divide
States so that portions of the State are in dif-
ferent service areas.

“(D) To the extent possible, the Adminis-
trator shall include multistate metropolitan sta-
tistical areas in a single service area. The Ad-
manistrator may divide metropolitan statistical
areas where it is necessary to establish service

areas of such size and geography as to maximize
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the participation of Medicare Prescription Drug

plans.

“(3) MAY CONFORM TO MEDICAREADVANTAGE
PREFERRED PROVIDER REGIONS.—The Administrator
may conform the service areas established under this
section to the preferred provider regions established
under section 1858(a)(3).

“PUBLICATION OF RISK ADJUSTERS

“SEC. 1860D—-11. (a) PUBLICATION.—Not later than

April 15 of each year (beginning in 2005), the Adminis-
trator shall publish the risk adjusters established under sub-

section (D) to be used in computing—

“(1) the amount of payment to Medicare Pre-
scription Drug plans wn the subsequent year under
section 1860D—16(a), insofar as it 1s attributable to
standard prescription drug coverage (or actuarially
equivalent prescription drug coverage); and

“(2) the amount of  payment to
MedicareAdvantage plans in  the subsequent year
under section 18584(c), insofar as it is attributable
to standard prescription drug coverage (or actuarially
equivalent prescription drug coverage).

“(b) ESTABLISHMENT OF RISK ADJUSTERS.—

“(1) IN GENERAL—Subject to paragraph (2), the

Administrator shall establish an appropriate method-

ology for adjusting the amount of payment to plans
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referred to in subsection (a) to take into account vari-
ation wn costs based on the differences in actuarial
risk of different enrollees being served. Any such risk
adjustment shall be designed in a manner as to not
result in a change wn the aggregate payments de-
seribed wn paragraphs (1) and (2) of subsection (a).
“(2)  CONSIDERATIONS.—In  establishing  the
methodology under paragraph (1), the Admainistrator
may take into account the similar methodologies used
under section 1853(a)(3) to adjust payments to
MedicareAdvantage organizations.
“(3) DATA COLLECTION.—In order to carry out
this subsection, the Administrator shall require—
“(A) eligible entities to submit data regard-
g drug claims that can be linked at the bene-
ficiary level to part A and part B data and such
other information as the Administrator deter-
mines necessary; and
“(B) MedicareAdvantage organizations (ex-
cept MSA plans or a private fee-for-service plan
that does not provide qualified prescription drug
coverage) to submit data regarding drug clavms
that can be linked to other data that such orga-

nizations are required to submit to the Admainais-
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trator and such other information as the Admin-

wstrator determines necessanry.

“SUBMISSION OF BIDS FOR PROPOSED MEDICARE

PRESCRIPTION DRUG PLANS

“SEC. 1860D—12. (a) SUBMISSION.

“(1) IN GENERAL.—Each eligible entity that in-
tends to offer a Medicare Prescription Drug plan in
an area 1 a year (beginning with 2006) shall submit
to the Administrator, at such time in the previous
year and in such manner as the Administrator may
specify, such information as the Administrator may
require, including the information described in sub-
section (D).

“(2) ANNUAL SUBMISSION.

An eligible entity
shall submat the information requirved under para-
graph (1) with respect to a Medicare Prescription
Drug plan that the entity intends to offer on an an-
nual basis.

“(b) INFORMATION DESCRIBED.—The information de-

20 scribed in this subsection includes information on each of

21 the following:

22
23
24
25

“(1) The benefits under the plan (as required
under section 1860D—6).
“(2) The actuarial value of the qualified pre-

scription drug coverage.
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“(3) The amount of the monthly plan premium
under the plan, including an actuarial certification
of—

“(A) the actuarial basis for such monthly
plan premium;

“(B) the portion of such monthly plan pre-
mium attributable to standard prescription drug
coverage or actuarially equivalent preseription
drug coverage and, if applicable, to benefits that
are i addition to such coverage; and

“(C) the reduction in such monthly plan
premium resulting from the payments provided
under section 1860D-20.

“(4) The service area for the plan.

“(5) Whether the entity plans to use any funds
i the plan stabilization reserve fund in the Prescrip-
tion Drug Account that are available to the entity to
stabilize or reduce the monthly plan premium sub-
mitted under paragraph (3), and if so, the amount in
such reserve fund that s to be used.

“(6) Such other information as the Adminis-
trator may requive to carry out this part.
“(¢) OPTIONS REGARDING SERVICE AREAS.—

“(1) IN GENERAL.—The service area of a Medi-

care Prescription Drug plan shall be either—
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“(A) the entire area of 1 of the service areas
established by the Administrator under section
1860D—-10; or

“(B) the entire area covered by the medicare
program.

“(2) RULE OF CONSTRUCTION.—Nothing in this
part shall be construed as prohibiting an eligible enti-
ty from submitting separate bids in multiple service
areas as long as each bid is for a single service area.

“APPROVAL OF PROPOSED MEDICARE PRESCRIPTION DRUG
PLANS
“SEC. 1860D-153. (a) APPROVAL.—

“(1) IN GENERAL.—The Administrator shall re-
view the information filed under section 1860D—12
and shall approve or disapprove the Medicare Pre-
seription Drug plan.

“(2) REQUIREMENTS FOR APPROVAL—The Ad-
manastrator may not approve a Medicare Prescription
Drug plan unless the following requirements are met:

“(A) COMPLIANCE WITH REQUIREMENTS.—
The plan and the entity offering the plan comply
with the requirements under this part.

“(B) APPLICATION OF FEHBP STANDARD.—
(1) The portion of the monthly plan premium
submitted under section 1860D—-12(b) that s at-

tributable to standard prescription drug coverage
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reasonably and equitably reflects the actuarial
value of the standard prescription drug coverage
less the actuarial value of the reinsurance pay-
ments under section 1860D-20 and the amount
of any funds wn the plan stabilization reserve
SJund in the Prescription Drug Account used to
stabilize or reduce the monthly plan premium.
“(i1) If the plan provides additional pre-
scription  drug coverage pursuant to section
1860D—6(a)(2), the monthly plan premium rea-
sonably and equitably reflects the actuarial value
of the coverage provided less the actuarial value
of the remsurance payments under section
1860D-20 and the amount of any funds in the
plan stabilization reserve fund in the Prescrip-
tion Drug Account used to stabilize or reduce the

monthly plan premium.

“(b) NEGOTIATION.—In exercising the authority under

19 subsection (a), the Administrator shall have the authority

20 to—

21
22
23
24
25

“(1) megotiate the terms and conditions of the

proposed monthly plan premiums submitted and

other terms and conditions of a proposed plan; and

“(2) disapprove, or limit enrollment in, a pro-

posed plan based on—
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“(A) the costs to beneficiaries under the
plan;

“(B) the quality of the coverage and benefits
under the plan;

“(C) the adequacy of the network under the
plan;

“(D) the average aggregate projected cost of
covered drugs under the plan relative to other
Medicare  Prescription  Drug — plans  and
MedicareAdvantage plans; or

“(E) other factors determined appropriate
by the Administrator.

“(c¢) SpPECIAL RULES FOR APPROVAL.—The Adminis-
trator may approve a Medicare Prescription Drug plan
submitted under section 1860D—-12 only if the benefits
under such plan—

“(1) include the required benefits under section
1860D—6(a)(1); and
“(2) are not designed in such a manner that the

Admanistrator finds 1s likely to result in favorable se-

lection of eligible beneficiaries.

“(d) AccrsS 1O COMPETITIVE COVERAGE.—

“(1) NUMBER OF CONTRACTS.—The Adminis-
trator, consistent with the requirements of this part

and the goal of containing costs under this title, shall,
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with respect to a year, approve at least 2 contracts
to offer a Medicare Prescription Drug plan in each
service area (established under section 1860D—-10) for
the year.

“(2) AUTHORITY TO REDUCE RISK TO ENSURE
ACCESS.—

“(A) IN GENERAL—Subject to subpara-
graph (B), if the Administrator determines, with
respect to an area, that the access required under
paragraph (1) is not going to be provided in the
area during the subsequent year, the Adminis-
trator shall—

“(1) adjust the percents specified in
paragraphs (2) and (4) of section 1860D—

16(b) in an area in a year; or

“(11) increase the percent specified in

section 1860D-20(c)(1) wn an area in «a

year.

The administrator shall exercise the authority
under the preceding sentence only so long as
(and to the extent) necessary to assure the access
guaranteed under paragraph (1).

“(B) REQUIREMENTS FOR USE OF AUTIOR-
ITY.—In exercising authority wunder subpara-

graph (A4), the Administrator—
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“(1) shall not provide for the full un-
derwriting of financial risk for any eligible
entity;
“(11) shall not provide for any under-
writing of financial risk for a public eligi-

ble entity with respect to the offering of a

natiomwide  Medicare Prescription  Drug

plan; and

“(ii1) shall seek to maximize the as-
sumption of financial risk by eligible enti-
ties to ensure fair competition among Medi-
care Prescription Drug plans.

“(C) REQUIREMENT TO ACCEPT 2 FULL-
RISK QUALIFIED BIDS BEFORE EXERCISING AU-
THORITY.—The Admanistrator may not exercise
the authority under subparagraph (A) with re-
spect to an area and year if 2 or more qualified
bids are submaitted by eligible entities to offer a
Medicare Prescription Drug plan in the area for
the year under paragraph (1) before the applica-
tion of subparagraph (A).

“(D) REPORTS.—The Administrator, in
each annual report to Congress under section
1808(c)(1)(D), shall include information on the

exercise of authority under subparagraph (A).
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The Admanistrator also shall include such rec-
ommendations as may be appropriate to limat
the exercise of such authority.

“le) GUARANTEED ACCESS.—

“(1) AcCcESS.—In order to assure access to quali-
fied prescription drug coverage in an area, the Ad-
manistrator shall take the following steps:

“(A) DETERMINATION.—Not later than Sep-
tember 1 of each year (beginning in 2005) and
for each area (established under section 1860D—
10), the Administrator shall make a determina-
tion as to whether the access required under sub-
section (d)(1) 1s going to be provided in the area
during the subsequent year. Such determination
shall be made after the Admainistrator has exer-
cised the authority under subsection (d)(2).

“(B) CONTRACT WITH AN ENTITY TO PRO-
VIDE COVERAGE IN AN AREA.—Subject to para-
graph (3), if the Administrator makes a deter-
mination under subparagraph (A) that the ac-
cess required under subsection (d)(1) is not going
to be provided in an area during the subsequent
year, the Administrator shall enter into a con-
tract with an entity to provide eligible bene-

ficiaries enrolled under this part (and not, ex-
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cept for an MSA plan or a private fee-for-service
plan that does not provide qualified prescription
drug coverage enrolled in a MedicareAdvantage
plan) and residing in the area with standard
prescription drug coverage (including access to
negotiated prices for such beneficiaries pursuant
to section 1860D—6(e)) during the subsequent
year. An entity may be awarded a contract for
more than 1 of the areas for which the Adminis-
trator is required to enter into a contract under
this paragraph but the Administrator may enter
mto only 1 such contract in each such area.

“(C) REQUIREMENT TO ACCEPT 2 REDUCED-
RISK QUALIFIED BIDS BEFORE ENTERING INTO
CONTRACT.—The Administrator may not enter
mto a contract under subparagraph (B) with re-
spect to an area and year if 2 or more qualified
bids are submaitted by eligible entities to offer a
Medicare Prescription Drug plan in the area for
the year after the Administrator has exercised
the authority under subsection (d)(2) in the area
Jor the year.

“(D) ENTITY REQUIRED TO MEET BENE-
FICIARY PROTECTION AND OTHER REQUIRE-

MENTS.—An entity with a contract under sub-
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paragraph (B) shall meet the requirements de-

seribed in section 1860D-5 and such other re-
quirements determined appropriate by the Ad-
minastrator.

“(E) COMPETITIVE PROCEDURES.—Com-
petitive procedures (as defined in section 4(5) of
the Office of Federal Procurement Policy Act (41
U.S.C. 403(5))) shall be used to enter into a con-
tract under subparagraph (B).

“(2) MONTHLY BENEFICIARY OBLIGATION FOR

ENROLLMENT.—

tHR 1 EAS

“(A) IN GENERAL.—In the case of an eligi-
ble beneficiary receiving access to qualified pre-
seription drug coverage through enrollment with
an entity with a contract under paragraph
(1)(B), the wmonthly beneficiary obligation of
such beneficiary for such enrollment shall be an
amount equal to the applicable percent (as deter-
mined under section 1860D—-17(c)) of the month-
ly national average premium (as computed
under section 1860D-15) for the area for the
year, as adjusted using the geographic adjuster
under subparagraph (B).

“(B) ESTABLISHMENT OF GEOGRAPHIC AD-

JUSTER.—The Adminastrator shall establish an
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appropriate  methodology  for —adjusting the
monthly beneficiary obligation (as computed
under subparagraph (A)) for the year in an area
to take into account differences in drug prices
among areas. In establishing such methodology,
the Admanaistrator may take into account dif-
Jferences i drug utilization between eligible bene-
ficiaries in an area and eligible beneficiaries in
other areas and the results of the ongoing study
required under section 106 of the Prescription
Drug and Medicare Improvement Act of 2003,
Any such adjustment shall be applied in a man-
ner so as to not result in a change wn the aggre-
gate payments made under this part that would
have been made f the Administrator had not ap-
plied such adjustment.
“(3) PAYMENTS UNDER THE CONTRACT.—

“(A) IN GENERAL.—A contract entered into
under paragraph (1)(B) shall provide for—

“(1) payment for the negotiated costs of
covered drugs provided to eligible bene-
ficraries enrolled with the entity; and

“(1n) payment of prescription manage-
ment fees that are tied to performance re-

quirements established by the Admainistrator
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Jor the management, administration, and
delwvery of the benefits under the contract.
“(B) PERFORMANCE REQUIREMENTS.—The
performance requirements established by the Ad-
manistrator pursuant to subparagraph (A)(vi)
shall include the following:

“(1) The entity contains costs to the
Prescription Drug Account and to eligible
beneficiaries enrolled under this part and
with the entity.

“(1n) The entity provides such bene-
ficiaries with quality clinical care.

“(11) The entity provides such bene-
ficiaries with quality services.

“(C) ENTITY ONLY AT RISK TO THE EXTENT

OF THE FEES TIED TO PERFORMANCE REQUIRE-

MENTS.—An entity with a contract under para-

graph (1)(B) shall only be at risk for the provi-

ston of benefits under the contract to the extent

that the management fees paud to the entity are

tied to performance requirements under subpara-
graph (A4) ().

“(4) ELIGIBLE ENTITY THAT SUBMITTED A BID

FOR THE AREA NOT ELIGIBLE TO BE AWARDED THE

CONTRACT.—An eligible entity that submatted a bid to

tHR 1 EAS



© 00O N O 0o B~ W N PP

N NN NN R P R R R R RR R e
5E W N B O © 0 N O O A W N B O

86

offer a Medicare Prescription Drug plan for an area

Jor a year under section 1860D—12, including a bid

submitted after the Administrator has exercised the
authority under subsection (d)(2), may not be award-
ed a contract under paragraph (1)(B) for that area
and year. The previous sentence shall apply to an en-
tity that was awarded a contract under paragraph
(1)(B) for the area in the previous year and sub-
mitted such a bid under section 1860D—12 for the
year.

“(5) TERM OF CONTRACT.—A contract entered
wmto under paragraph (1)(B) shall be for a 1-year pe-
riod. Such contract may provide for renewal at the
discretion of the Admainistrator if the Administrator
15 required to enter into a contract under such para-
graph with respect to the area covered by such con-
tract for the subsequent year.

“(6) ENTITY NOT PERMITTED TO MARKET OR
BRAND THE CONTRACT.—An entity with a contract
under paragraph (1)(B) may not engage in any mar-
keting or branding of such contract.

“(7) RULES FOR AREAS WHERE ONLY 1 COM-
PETITIVELY BID PLAN WAS APPROVED.—In the case of

an area where (before the application of this sub-
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section) only 1 Medicare Prescription Drug plan was

approved for a year—

“(f)

entered

“(A) the plan may (at the option of the
plan) be offered in the area for the year (under
rules applicable to such plans wunder this part
and not under this subsection);

“(B) eligible beneficiaries described in para-
graph (1)(B) may receive access to qualified pre-
scription drug coverage through enrollment in
the plan or with an entity with a contract under
paragraph (1)(B); and

“(C)  for purposes of applying section
1860D-3(a)(1)(A)(1r), such plan shall be the
plan designated in the area wnder such section.
Two-YEAR CONTRACTS.—Except for a contract

to under subsection (e)(1)(B), a contract approved

under this part shall be for a 2-year period.

“compu

ITATION OF MONTHLY STANDARD PRESCRIPTION

DRUG COVERAGE PREMIUMS

“SEc. 1860D-14. (a) IN GENERAL.—For each year

(beginming with 2006), the Admainistrator shall compute a

monthly standard prescription drug coverage premium for

each Medicare Prescription Drug plan approved under sec-

tion 1860D—13 and for each MedicareAdvantage plan.
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“(b) REQUIREMENTS.—The wmonthly standard pre-

seription drug coverage premium for a plan for a year shall

be equal to—

“(1) in the case of a plan offered by an eligible
entity or MedicareAdvantage organization that pro-
vides standard prescription drug coverage or an actu-
arwally equivalent prescription drug coverage and
does not provide additional prescription drug cov-
erage pursuant to section 1860D—6(a)(2), the monthly
plan premium approved for the plan under section
1860D—-13 for the year; and

“(2) in the case of a plan offered by an eligible
entity or MedicareAdvantage organization that pro-
vides additional prescription drug coverage pursuant
to section 1860D—6(a)(2)—

“(A) an amount that reflects only the actu-
arial value of the standard prescription drug
coverage offered under the plan; or

“(B) if determined appropriate by the Ad-
manastrator, the monthly plan premium ap-
proved under section 1860D—13 for the year for
the Medicare Prescription Drug plan (or, if ap-
plicable, the MedicareAdvantage plan) that, as

required under section 1860D—6(a)(2)(B) for a
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1 Medicare  Prescription Drug plans and «a
2 MedicareAdvantage plan—

3 “(1) 1s offered by such entity or organi-
4 zation  the same area as the plan; and

5 “(1n) does not provide additional pre-
6 seription drug coverage pursuant to such
7 section.

8 “COMPUTATION OF MONTHLY NATIONAL AVERAGE PREMIUM
9 “SEC. 1860D-15. (a) COMPUTATION.—
10 “(1) IN GENERAL.—For each wyear (beginning
11 with 2006) the Admanistrator shall compute a month-
12 ly national average premiwm equal to the average of
13 the monthly standard prescription drug coverage pre-
14 mium for each Medicare Prescription Drug plan and
15 each MedicareAdvantage plan (as computed under
16 section 1860D—14). Such premium may be adjusted
17 pursuant to any methodology determined under sub-
18 section (b), as determined appropriate by the Admin-
19 istrator.
20 “(2) WEIGHTED AVERAGE.—The wmonthly na-
21 tional average premium computed under paragraph
22 (1) shall be a weighted average, with the weight for
23 each plan being equal to the average number of bene-
24 ficiaries enrolled wunder such plan in the previous
25 year.
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“b) GEOGRAPHIC ADJUSTMENT.—The Administrator
shall establish an appropriate methodology for adjusting the
monthly national average premium (as computed under
subsection (a)) for the year in an area to take into account
differences in prices for covered drugs among different
areas. In establishing such methodology, the Admainistrator
may take into account differences in drug utilization be-
tween eligible beneficiaries in that area and other eligible
beneficiaries and the results of the ongoing study required
under section 106 of the Prescription Drug and Medicare
Improvement Act of 2003. Any such adjustment shall be ap-
plied in a manner as to not result in a change in aggregate
payments made under this part than would have been made
if the Admanistrator had not applied such adjustment.

“(c) SPECIAL RULE FOR 2006.—For purposes of ap-
plying this section for 2006, the Administrator shall estab-
lish procedures for determining the weighted average under

subsection (a)(2) for 2005.

“PAYMENTS TO ELIGIBLE ENTITIES
“SEc. 1860D-16. (a) PAYMENT OF MONTHLY PLAN
PREMIUMS.—For each year (beginning with 2006), the Ad-
manistrator shall pay to each entity offering a Medicare
Prescription Drug plan in which an eligible beneficiary is
enrolled an amount equal to the full amount of the monthly
plan premium approved for the plan under section 1860D—

13 on behalf of each eligible beneficiary enrolled in such
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1 plan for the year, as adjusted using the risk adjusters that

2 apply to the standard prescription drug coverage published

3 wunder section 1860D—11.

4

“(b) PORTION OF TOTAL PAYMENTS OF MONTHLY

5 PrLAN PREMIUMS SUBJECT TO RISK.—

6
7

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

“(1) NOTIFICATION OF SPENDING UNDER THE
PLAN.—

“(A) IN GENERAL.—For each year (begin-
ning . 2007), the eligible entity offering a
Medicare Prescription Drug plan shall notify the
Admanistrator of the following:

“(1) TorAL AcTuAL coSTS.—The total
amount of costs that the entity incurred in
providing standard prescription drug cov-
erage (or prescription drug coverage that is
actuarially equivalent pursuant to section
1860D—6(a)(1)(B)) for all enrollees under
the plan in the previous year.

“(11) AMOUNTS RESULTING IN ACTUAL
COSTS.—With respect to the total amount
under clause (v) for the year—

“(1) the aggregate amount of pay-
ments made by the entity to phar-
macies and other entities with respect

to such coverage for such enrollees; and

tHR 1 EAS



© 00O N O 0o B~ W N PP

N N DN DN DD DN P PP PP PP PP
aa A WO N P O ©W 00 N O 0o b W N B O

tHR 1 EAS

92
“(II) the aggregate amount of dis-

counts, durect or indirect subsidies, re-
bates, or other price concessions or di-
rect or indirect remunerations made to
the entity with respect to such coverage
Jor such enrollees.

“(B) CERTAIN EXPENSES NOT INCLUDED.—

The amount under subparagraph (A)(v) may not

mnclude—

“(1) administrative expenses incurred
m providing the coverage described in sub-
paragraph (A)(1);

“(11) amounts expended on providing
additional prescription drug coverage pur-
suant to section 1860D—6(a)(2);

“(111) amounts expended for which the
entity 1s subsequently provided with rein-
surance payments under section 1860D—-20;
or

“(iv) discounts, direct or indirect sub-
sidies, rebates, or other price concessions or
dvrect or indirect remunerations made to
the entity with respect to coverage described

wm subparagraph (A)(%).

“(2) ADJUSTMENT OF PAYMENT.—
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“(A) NO ADJUSTMENT IF ALLOWABLE COSTS
WITHIN RISKE CORRIDOR.—If the allowable costs
(specified in paragraph (3)) for the plan for the
year are not more than the first threshold wpper
Limat of the risk corridor (specified in paragraph
(4)(A)(11r)) and are not less than the first thresh-
old lower limit of the risk corridor (specified in
paragraph (4)(A)(1)) for the plan for the year,
then no additional payments shall be made by
the Administrator and no payments shall be
made by (or collected from) the eligible entity of-
fering the plan.

“(B) INCREASE IN PAYMENT IF ALLOWABLE
COSTS ABOVE UPPER LIMIT OF RISK COR-
RIDOR.—

“(1) IN GENERAL—If the allowable
costs for the plan for the year are more than
the first threshold wpper limit of the risk
corridor for the plan for the year, then the
Admainastrator shall increase the total of the
monthly payments made to the entity offer-
g the plan for the year under subsection
(a) by an amount equal to the sum of—

“(I) the applicable percent (as de-
fined wn subparagraph (D)) of such al-
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lowable costs which are more than such

first threshold upper limit of the risk

corridor and not more than the second
threshold wpper limat of the risk cor-
ridor for the plan for the year (as spec-
ified under paragraph (4)(A)(wv)); and

“(II) 90 percent of such allowable
costs which are more than such second
threshold wpper limit of the risk cor-
ridor.

“(i1) SPECIAL TRANSITIONAL COR-
RIDOR FOR 2006 AND 2007.—I1f the Adminis-
trator determines with respect to 2006 or
2007 that at least 60 percent of Medicare
Prescription Drug plans and
MedicareAdvantage Plans (excluding MSA
plans or private fee-for-service plans that do
not provide qualified prescription drug cov-
erage) have allowable costs for the plan for
the year that are more than the first thresh-
old wpper limat of the risk corridor for the
plan for the year and that such plans rep-
resent at least 60 percent of eligible bene-

ficiaries envolled under this part, clause
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(1)(I) shall be applied by substituting 90
percent’ for ‘applicable percent’.

“(C) PLAN PAYMENT IF ALLOWABLE COSTS

BELOW LOWER LIMIT OF RISK CORRIDOR.—If the
allowable costs for the plan for the year are less
than the first threshold lower limit of the risk
corridor for the plan for the year, then the entity

offering the plan shall a make a payment to the

Admanastrator of an amount (or the Adminis-

trator shall otherwise recover from the plan an

amount) equal to—

“(1) the applicable percent (as so de-
Jined) of such allowable costs which are less
than such first threshold lower limit of the
risk corridor and not less than the second
threshold lower limat of the risk corridor for
the plan for the year (as specified under
paragraph (4)(A)(1r)); and

“(11) 90 percent of such allowable costs
which are less than such second threshold
lower limat of the risk corridor.

“(D) APPLICABLE PERCENT DEFINED.—For

purposes of this paragraph, the term ‘applicable

tHR 1 EAS
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“() for 2006 and 2007, 75 percent;

and
“(11) for 2008 and subsequent years, 50
percent.
“(3) ESTABLISHMENT OF ALLOWABLE COSTS.—
For each year, the Administrator shall establish the
allowable costs for each Medicare Prescription Drug
plan for the year. The allowable costs for a plan for
a year shall be equal to the amount described in
paragraph (1)(A)(1) for the plan for the year.
“(4) ESTABLISHMENT OF RISK CORRIDORS.—
“(A) IN GENERAL.—For each year (begin-
ning with 2006), the Administrator shall estab-
lish a risk corridor for each Medicare Prescrip-
tion Drug plan. The risk corridor for a plan for
a year shall be equal to a range as follows:
“(1)  FIRST  THRESHOLD  LOWER
LIMIT.—The first threshold lower limit of
such corridor shall be equal to—
“(I) the target amount described
m - subparagraph (B) for the plan;
minus
“(I1) an amount equal to the first
threshold risk percentage for the plan

tHR 1 EAS
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(as determined under subparagraph

(C)(1)) of such target amount.

“(i) SECOND THRESHOLD LOWER
LIMIT.—The second threshold lower limit of
such corridor shall be equal to—

“(I) the target amount described
wm o subparagraph (B) for the plan;
minus

“(II) an amount equal to the sec-
ond threshold risk percentage for the
plan  (as determined under subpara-
graph (C)(iv)) of such target amount.
“(iie)  FIRST THRESHOLD  UPPER

LIMIT.—The first threshold upper limit of
such corridor shall be equal to the sum of—

“(1) such target amount; and

“(II) the amount described in
clause (1)(11).

“(iv) SECOND THRESHOLD UPPER
LIMIT.—The second threshold upper limit of
such corridor shall be equal to the sum of—

“(1) such target amount; and

“(II) the amount described in

clause (11)(11).
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“(B) TARGET AMOUNT DESCRIBED.—The

target amount described n this paragraph s,

with respect to a Medicare Prescription Drug

“(1) wn the case of a plan offered by an
eligible entity that provides standard pre-
seription  drug  coverage or actuarially
equivalent prescription drug coverage and
does not provide additional prescription
drug coverage pursuant to section 1860D—
6(a)(2), an amount equal to the total of the
monthly plan premiums paid to such entity
Jor such plan for the year pursuant to sub-
section (a), reduced by the percentage speci-
fied in subparagraph (D); and

“(11) in the case of a plan offered by
an eligible entity that provides additional
prescription drug coverage pursuant to sec-
tion 1860D—6(a)(2), an amount equal to the
total of the monthly plan premiwms paid to
such entity for such plan for the year pur-
suant to subsection (a) that are related to
standard prescription drug coverage (deter-

mined using the rules under section 1860D—
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14(D)), reduced by the percentage specified
wm subparagraph (D).
“(C) FIRST AND SECOND THRESHOLD RISK
PERCENTAGE DEFINED.—

“(1) FIRST THRESIHOLD RISK PER-
CENTAGE.—Subject to clause (i11), for pur-
poses of this section, the first threshold risk
percentage 15—

“(1) for 2006 and 2007, and 2.5
percent;

“(I1) for 2008 through 2011, 5
percent; and

“(I1I) for 2012 and subsequent
years, a percentage established by the

Admanistrator, but in no case less than

5 percent.

“(11) SECOND THRESHOLD RISK PER-
CENTAGE.—Subject to clause (i11), for pur-
poses of this section, the second threshold
risk percentage is—

“(I) for 2006 and 2007, 5.0 per-
cent;
“(I1) for 2008 through 2011, 10

percent
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“(I1I) for 2012 and subsequent

years, a percentage established by the
Administrator that is greater than the
percent established for the year under
clause (v)(I11), but wn no case less than
10 percent.

“(11) REDUCTION OF RISK PERCENT-

AGE TO ENSURE 2 PLANS IN AN AREA.—
Pursuant to paragraph (2) of section
1860D-13(d), the Admainistrator may re-
duce the applicable first or second threshold
risk percentage in an area in a year in
order to ensure the access to plans required
under paragraph (1) of such section.

“(D) TARGET AMOUNT NOT TO INCLUDE AD-
MINISTRATIVE EXPENSES NEGOTIATED BETWEEN
THE ADMINISTRATOR AND THE ENTITY OFFERING
THE PLAN.—For each year (beginning in 2006),
the Administrator and the entity offering a
Medicare Prescription Drug plan shall negotiate,
as part of the megotiation process described in
section 1860D—13(b) during the previous year,
the percentage of the payments to the entity
under subsection (a) with respect to the plan

that are attributable and reasonably incurred for
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administrative expenses for providing standard

prescription drug coverage or actuarially equiva-

lent prescription drug coverage in the year.

“(5) PLANS AT RISK FOR ENTIRE AMOUNT OF
ADDITIONAL PRESCRIPTION DRUG COVERAGE.—An el-
1g1ble entity that offers a Medicare Prescription Drug
plan that provides additional prescription drug cov-
erage pursuant to section 1860D—6(a)(2) shall be at
Jull financial risk for the provision of such additional
coverage.

“(6) NO EFFECT ON ELIGIBLE BENEFICIARIES.—
No change i payments made by reason of this sub-
section shall affect the beneficiary obligation under
section 1860D—17 for the year in which such change
m payments 1s made.

“(7) DISCLOSURE OF INFORMATION.—

“(A) IN GENERAL—FEach contract under
this part shall provide that—

“(1) the entity offering a Medicare Pre-
seription Drug plan shall provide the Ad-
manistrator with such information as the
Administrator determines 1s necessary 1o
carry out this section; and

“(in) the Admainistrator shall have the

right to inspect and auwdit any books and
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records of the eligible entity that pertain to

the information regarding costs provided to

the Admanistrator under paragraph (1).

“(B) RESTRICTION ON USE OF INFORMA-
TION.—Information disclosed or obtained pursu-
ant to the provisions of this section may be used
by officers and employees of the Department of
Health and Human Services only for the pur-
poses of, and to the extent necessary in, carrying

out this section.

“(¢) STABILIZATION RESERVE FUND.—

“(1) ESTABLISHMENT.—

“(A) IN GENERAL—There 1s established,
within the Prescription Drug Account, a sta-
bilization reserve fund in which the Adminis-
trator shall deposit amounts on behalf of eligible
entities in accordance with paragraph (2) and
such amounts shall be made available by the Sec-
retary for the use of eligible entities in contract
year 2008 and subsequent contract years in ac-
cordance with paragraph (3).

“(B) REVERSION OF UNUSED AMOUNTS.—
Any amount in the stabilization reserve fund es-
tablished under subparagraph (A) that is not ex-

pended by an eligible entity in accordance with
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paragraph (3) or that was deposited for the use

of an eligible entity that no longer has a contract

under this part shall revert for the use of the

Prescription Drug Account.

“(2) DEPOSIT OF AMOUNTS FOR 5 YEARS.—

“(A) IN GENERAL.—If the target amount for

a Medicare Prescription Drug plan for 2000,
2007, 2008, 2009, or 2010 (as determined under

subsection (b)(4)(B)) exceeds the applicable costs

Jor the plan for the year by more than 3 percent,

tHR 1 EAS

then—

“(1) the entity offering the plan shall
make a payment to the Admainistrator of an
amount (or the Administrator shall other-
wise recover from the plan an amount)
equal to the portion of such excess that is in
excess of 3 percent of the target amount;
and

“(1n) the Administrator shall deposit
an amount equal to the amount collected or
otherwise recovered under clause (1) in the
stabilization reserve fund on behalf of the el-
1gible entity offering such plan.

“(B) APPLICABLE COSTS.—For purposes of

subparagraph (A), the term ‘applicable costs’
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means, with respect to a Medicare Prescription
Drug plan and year, an amount equal the sum
of—

“(1) the allowable costs for the plan
and year (as determined under subsection
(0)(3)(4); and

“(11) the total amount by which month-
ly payments to the plan were reduced (or
otherwise recovered from the plan) for the
year under subsection (b)(2)(C).

“(3) USE OF RESERVE FUND TO STABILIZE OR
REDUCE MONTHLY PLAN PREMIUMS.—

“(A) IN GENERAL.—For any contract year
beginning after 2007, an eligible entity offering
a Medicare Prescription Drug plan may use
Junds wn the stabilization reserve fund in the
Prescription Drug Account that were deposited
m such fund on behalf of the entity to stabilize
or reduce monthly plan premiums submaitted
under section 1860D—-12(b)(3).

“(B) PROCEDURES.—The Administrator
shall establish procedures for—

“(1) reducing monthly plan premiums
submitted under section 1860D—12(b)(3)

pursuant to subparagraph (4); and
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“(11) making payments from the plan
stabilization reserve fund in the Prescrip-
tion Drug Account to eligible entities that
wmform the Secretary under section 1860D—
12(b)(5) of the entity’s intent to use funds
m such reserve fund to reduce such pre-
MIAUMS.

“(d) PORTION OF PAYMENTS OF MONTIHLY PLAN PRE-

© 00 N O 0o B~ W N PP

MIUMS ATTRIBUTABLE TO ADMINISTRATIVE KXPENSES

10 TiED 17O PERFORMANCE REQUIREMENTS.—

11 “(1) IN GENERAL—The Admanistrator shall es-
12 tablish procedures to adjust the portion of the pay-
13 ments made to an entity under subsection (a) that are
14 attributable to administrative expenses (as deter-
15 mined pursuant to subsection (b)(4)(D)) to ensure
16 that the entity meets the performance requirements
17 described n clauses (11) and (i1v) of section 1860D-

18 13(e)(4)(B).

19 “(2) NO EFFECT ON ELIGIBLE BENEFICIARIES.—
20 No change i payments made by reason of this sub-
21 section shall affect the beneficiary obligation under
22 section 1860D—17 for the year in which such change
23 i payments is made.

24 “(e) PAYMENT TERMS.—

tHR 1 EAS
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“(1) ADMINISTRATOR PAYMENTS.—Payments to
an entity offering a Medicare Prescription Drug plan
under this section shall be made in a manner deter-
mined by the Administrator and based wpon the man-
ner in which payments are made wunder section
1853(a) (relating to payments to MedicareAdvantage
organizations).

“(2) PLAN PAYMENTS.—The Administrator shall
establish a process for collecting (or other otherwise
recovering) amounts that an entity offering a Medi-
care Prescription Drug plan is requirved to make to
the Admainistrator under this section.

“(f) PAYMENTS TO MEDICAREADVANTAGE PLANS.—
For provisions related to payments to MedicareAdvantage
organizations offering MedicareAdvantage plans for quali-
fied prescription drug coverage made available under the
plan, see section 18584 (c).

“(g) SECONDARY PAYER PROVISIONS.—The provisions
of section 1862(b) shall apply to the benefits provided under
this part.

“COMPUTATION OF MONTHLY BENEFICIARY OBLIGATION

“SEC. 1860D—17. (a) BENEFICIARIES ENROLLED IN A
MEDICARE PRESCRIPTION DRUG PLAN.—In the case of an
eligible beneficiary enrolled under this part and in a Medi-

care Prescription Drug plan, the monthly beneficiary obli-
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1 gation for enrollment in such plan in a year shall be deter-

2 maned as follows:

3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

“(1) MONTHLY PLAN PREMIUM EQUALS MONTHLY
NATIONAL AVERAGE PREMIUM.—If the amount of the
monthly plan premium approved by the Adminis-
trator under section 1860D-13 for a Medicare Pre-
seription Drug plan for the year 1is equal to the
monthly national average premium (as computed
under section 1860D—15) for the area for the year, the

monthly beneficiary obligation of the eligible bene-

Jiciary in that year shall be an amount equal to the

applicable percent (as determined in subsection (¢)) of
the amount of such monthly national average pre-
MAUM.

“(2) MONTHLY PLAN PREMIUM LESS THAN
MONTHLY NATIONAL AVERAGE PREMIUM.—If the
amount of the monthly plan premiwm approved by
the Admanaistrator under section 1860D—-13 for the
Medicare Prescription Drug plan for the year is less
than the monthly national average premium (as com-
puted under section 1860D—15) for the area for the
year, the monthly beneficiary obligation of the eligible
beneficiary wn that year shall be an amount equal

to—

tHR 1 EAS
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“(A) the applicable percent of the amount of

such monthly national average premiwm; minus

“(B) the amount by which such monthly
national average premium exceeds the amount of
the monthly plan premium approved by the Ad-
manistrator for the plan.

“(3) MONTHLY PLAN PREMIUM EXCEEDS MONTH-

LY NATIONAL AVERAGE PREMIUM.—If the amount of
the monthly plan premiwm approved by the Adminis-
trator under section 1860D—13 for a Medicare Pre-
scription Drug plan for the year exceeds the monthly
national average premium (as computed under sec-
tion 1860D—15) for the area for the year, the monthly
beneficiary obligation of the eligible beneficiary in

that year shall be an amount equal to the sum of—

“(A) the applicable percent of the amount of
such monthly national average premiwm; plus

“(B) the amount by which the monthly plan
premium approved by the Administrator for the
plan exceeds the amount of such monthly na-
tional average premium.

BENEFICIARIES ENROLLED IN A

23 MEDICAREADVANTAGE PLAN.—In the case of an eligible

24 beneficiary that is enrolled in a MedicareAdvantage plan

25 (except for an MSA plan or a private fee-for-service plan
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1 that does not provide qualified prescription drug coverage),
2 the Medicare monthly beneficiary obligation for qualified
3 prescription drug coverage shall be determined pursuant to
4 section 1858A(d).

5 “(c) APPLICABLE PERCENT.—For purposes of this sec-
6 tion, except as provided in section 1860D—-19 (relating to
7 premium subsidies for low-income individuals), the appli-
8 cable percent for any year is the percentage equal to a
9 fraction—
10 “(1) the numerator of which is 30 percent; and
11 “(2) the denominator of which is 100 percent
12 minus a percentage equal to—
13 “(A) the total reinsurance payments which
14 the Admanistrator estimates will be made under
15 section 1860D—-20 to qualifying entities described
16 m subsection (e)(3) of such section during the
17 year; divided by
18 “(B) the sum of—
19 “(1) the amount estimated under sub-
20 paragraph (A) for the year; and
21 “(11) the total payments which the Ad-
22 manistrator estimates will be made under
23 sections 1860D—16 and 1858A(c) during the
24 year that relate to standard prescription
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1 drug coverage (or actuarially equivalent
2 prescription drug coverage).

3 “COLLECTION OF MONTHLY BENEFICIARY OBLIGATION

4 “Sec. 1860D-18. (a) COLLECTION OF AMOUNT IN
S SAME MANNER AS PART B PREMIUM.—

6 “(1) IN GENERAL—Subject to paragraph (2), the
7 amount of the monthly beneficiary obligation (deter-
8 mined under section 1860D—17) applicable to an eli-
9 gible beneficiary under this part (after application of
10 any increase under section 1860D-2(b)(1)(A)) shall
11 be collected and credited to the Prescription Drug Ac-
12 count in the same manner as the monthly premium
13 determined under section 1839 1s collected and cred-
14 ited to the Federal Supplementary Medical Insurance
15 Trust Fund under section 1840.

16 “(2) PROCEDURES FOR SPONSOR TO PAY OBLIGA-
17 TION ON BEHALF OF RETIREE.—The Administrator
18 shall establish procedures under which an eligible ben-
19 efictary envolled in a Medicare Prescription Drug
20 plan may elect to have the sponsor (as defined in
21 paragraph (5) of section 1860D-20(e)) of employ-
22 ment-based retivee health coverage (as defined in
23 paragraph (4)(B) of such section) in which the bene-
24 Jictary s envolled pay the amount of the monthly
25 beneficiary obligation applicable to the beneficiary
26 under this part directly to the Administrator.
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“(b) INFORMATION NECESSARY FOR COLLECTION.—In
order to carry out subsection (a), the Administrator shall
transmat to the Commaissioner of Social Security—

“(1) by the beginning of each year, the name, so-
cial security account number, monthly beneficiary ob-
ligation owed by each individual enrolled in a Med:i-
care Prescription Drug plan for each month during
the year, and other information determined appro-
priate by the Administrator; and

“(2) periodically throughout the year, informa-
tion to update the information previously transmatted
under this paragraph for the year.

“(¢c) COLLECTION FOR BENEFICIARIES KNROLLED IN
A MEDICAREADVANTAGE PLAN.—For provisions related to
the collection of the monthly beneficiary obligation for
qualified — prescription  drug — coverage — under  a
MedicareAdvantage plan, see section 1858A(e).

“PREMIUM AND COST-SHARING SUBSIDIES FOR LOW-
INCOME INDIVIDUALS

“SEC. 1860D-19. (a) AMOUNT OF SUBSIDIES.—

“(1) FULL PREMIUM SUBSIDY AND REDUCTION
OF COST-SHARING FOR QUALIFIED MEDICARE BENE-
FICIARIES.—In the case of a qualified medicare bene-
ficiary (as defined in paragraph (4)(A))—

“(A) section 1860D—17 shall be applied—
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“(1) i subsection (c), by substituting
‘0 percent’ for the applicable percent that
would otherwise apply under such sub-
section; and

“(1n) wn subsection (a)(3)(B), by sub-
stituting ‘the amount of the monthly plan
premium for the Medicare Prescription
Drug plan with the lowest monthly plan
premium in the area that the beneficiary
resides’ for ‘the amount of such monthly na-
tional average premium’, but only if there
1s no Medicare Prescription Drug plan of-
fered in the area in which the individual re-
sides that has a monthly plan premium for
the year that is equal to or less than the
monthly national average premium (as
computed under section 1860D—15) for the
area for the year;

“(B) the annual deductible applicable under

section 1860D—-6(c)(1) in a year shall be reduced

to $0;

“(C) section 1860D—6(c)(2) shall be applied

by substituting ‘2.5 percent’ for ‘50 percent’ each

place it appears;
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“(D) such individual shall be responsible for
cost-sharing for the cost of any covered drug pro-
vided in the wyear (after the individual has
reached the wmitial coverage limat described in
section 1860D—6(c)(3) and before the individual
has reached the annual out-of-pocket limit under
section 1860D—6(c)(4)(A)), that s equal to 5.0
percent; and

“(E) section 1860D—6(c)(4)(A) shall be ap-
plied by substituting ‘2.5 percent’ for ‘10 per-
cent’.

In no case may the application of subparagraph (A)
result wn a monthly beneficiary obligation that is
below 0.
“(2) FUuLL PREMIUM SUBSIDY AND REDUCTION
OF COST-SHARING FOR SPECIFIED LOW INCOME MEDI-
CARE BENEFICIARIES AND QUALIFYING  INDIVID-
UALS.—In the case of a specified low imcome medicare
beneficiary (as defined wn paragraph (4)(B)) or a
qualifying individual  (as  defined n  paragraph
(4)(C))—
“(A) section 1860D—17 shall be applied—
“(1) in subsection (c), by substituting

‘0 percent’ for the applicable percent that
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would otherwise apply under such sub-
section; and

“(1n) wn subsection (a)(3)(B), by sub-

stituting ‘the amount of the monthly plan
premium  for the Medicare Prescription
Drug plan with the lowest monthly plan
premium n the area that the beneficiary
resides’ for ‘the amount of such monthly na-
tional average premium’, but only if there
1s no Medicare Prescription Drug plan of-
fered in the area in which the individual re-
sides that has a monthly plan premium for
the year that 1s equal to or less than the
monthly national average premium (as
computed under section 1860D—15) for the
area for the year;

“(B) the annual deductible applicable under
section 1860D—-6(c)(1) in a year shall be reduced
to $0;

“(C) sectron 1860D—6(c)(2) shall be applied
by substituting 5.0 percent’ for ‘50 percent’ each
place it appears;

“(D) such individual shall be responsible for
cost-sharing for the cost of any covered drug pro-

vided in the wyear (after the individual has
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reached the wnitial coverage limit described in

section 1860D—-6(c)(3) and before the individual

has reached the annual out-of-pocket limit under

section 1860D—6(c)(4)(A)), that is equal to 10.0

percent; and

“(E) section 1860D—6(c)(4)(A) shall be ap-
plied by substituting ‘2.5 percent’ for ‘10 per-
cent’.

In no case may the application of subparagraph (A)
result wn a monthly beneficiary obligation that is
below 0.

“(3) SLIDING SCALE PREMIUM SUBSIDY AND RE-
DUCTION OF COST-SHARING FOR SUBSIDY-ELIGIBLE
INDIVIDUALS.—

“(A) IN GENERAL.—In the case of a sub-
sidy-eligible individual (as defined in paragraph
(4)(D))—

“(1)  section  1860D—17  shall  be
applied—

“(I) in subsection (c), by sub-
stituting ‘subsidy percent’ for the ap-
plicable percentage that would other-
wise apply under such subsection; and

“(II) wn subparagraphs (A) and
(B) of subsection (a)(3), by sub-
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stituting ‘the amount of the monthly
plan premiwwm for the Medicare Pre-
seription Drug plan with the lowest
monthly plan premium in the area
that the beneficiary resides’ for ‘the
amount of such monthly national aver-
age premiaum’, but only if there is no
Medicare Prescription Drug plan of-
fered in the area in which the indi-
vidual resides that has a monthly plan
premium for the year that 1s equal to
or less than the monthly national aver-
age premium (as computed under sec-
tion 1860D-15) for the area for the
year; and

“(11) the amnual deductible applicable

under section 1860D—6(c)(1)—

“(1) for 2006, shall be reduced to
$50; and

“(11) for a subsequent year, shall
be reduced to the amount specified
under this clause for the previous year
mereased by the percentage specified in
section 1860D—6(c)(5) for the year in-

volved,;
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“(in) section 1860D—6(c)(2) shall be
applied by substituting 10.0 percent’ for
50 percent’ each place it appears;

“(w) such individual shall be respon-
sible for cost-sharing for the cost of any cov-
ered drug provided in the year (after the in-
dwidual has reached the wnitial coverage
limit  described in  section 1860D—6(c)(3)
and before the individual has reached the
annual out-of-pocket  limit wunder section
1860D—6(c)(4)(A)), that 1is equal to 20.0
percent; and

“(v) such individual shall be respon-
sible for the cost-sharing described in section

1860D—6(c)(4)(A).

In no case may the application of clause (1) re-

sult i a monthly beneficiary obligation that is

below 0.

“(B) SUBSIDY PERCENT DEFINED.—For

purposes of subparagraph (A)(i), the term ‘sub-

sidy percent’ means, with respect to a State, a

percent determined on a linear slhiding scale

tHR 1 EAS
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State whose income does not exceed 135 per-
cent of the poverty line; to

“(11) the highest percentage that would
otherwise apply under section 1860D—17 in
the service area in which the subsidy-eligible
mdwidual resides, in the case of a subsidy-
eligible individual residing in the State
whose income equals 160 percent of the pov-
erty line.

“(4) DEFINITIONS.—In this part:

“(A) QUALIFIED MEDICARE BENEFICIARY.—
Subject to subparagraph (H), the term ‘qualified
medicare beneficiary’ means an  individual
who—

“(v) 1s enrolled under this part, includ-

mg an indiwvidual who is enrolled under a

MedicareAdvantage plan;

“(11) 1s elwgible for medicare cost-shar-

g described n section 1905(p)(3) under

the State plan under title XIX (or under a

waiver of such plan), on the basis of being

described in  section 1905(p)(1), as deter-
mined under such plan (or under a waiver
of plan); and

“(11) 18 not—
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“() a specified low-income medi-
care beneficiary;
“(I1) a qualifyying individual; or
“(I11) a dual eligible individual.
“(B) SPECIFIED LOW INCOME MEDICARE
BENEFICIARY.—Subject to subparagraph (H), the
term ‘specified low income medicare beneficiary’
means an individual who—
“(v) 1s enrolled under this part, includ-
mg an indiwvidual who s enrolled under a
MedicareAdvantage plan;
“(11) 1s elwgible for medicare cost-shar-
g described in section 1905(p)(3)(A)(11)
under the State plan under title XIX (or
under a wawer of such plan), on the basis
of being described m section
1902(a)(10)(K)(111), as determined wunder
such plan (or under a waiver of plan); and
“(111) 18 not—
“I) a qualified medicare bene-
Jicrary;
“(I1) a qualifiyying individual; or
“(I11) a dual eligible individual.
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“(C) QUALIFYING INDIVIDUAL.—Subject to
subparagraph (H), the term ‘qualifying indi-
vidual” means an individual who—
“(1) 1s enrolled under this part, includ-
mg an indwidual who is enrolled wnder a
MedicareAdvantage plan;
“(11) 1s elwgible for medicare cost-shar-
g described in section 1905(p)(3)(A)(i1)
under the State plan under title XIX (or
under a waiver of such plan), on the basis
of being described m section
1902(a)(10)(E)(iv) (without regard to any
termination of the application of such sec-
tion under title XIX), as determined under
such plan (or under a waiver of such plan);
and
“(nr) 1s not—
“(I) a qualified medicare bene-
Jicrary;
“(11) a specified low-income medi-
care beneficiary; or
“(I11) a dual eligible individual.
“(D) SUBSIDY-ELIGIBLE INDIVIDUAL.—Sub-
ject to subparagraph (H), the term ‘subsidy-eligi-

ble individual’ means an individual—

tHR 1 EAS
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“(1) who s enrolled under this part,
wmeluding  an  andwidual who is  enrolled
under a MedicareAdvantage plan;

“(i1) whose income s less than 160
percent of the poverty line; and

“(111) who 1s not—

“(I) a qualified medicare bene-
Jicrary;

“(II) a specified low-income medi-
care beneficiary;

“(111) a qualifying individual; or

“(IV) a dual eligible individual.

“(E) DUAL ELIGIBLE INDIVIDUAL.—

“(1) IN GENERAL.—The term ‘dual eli-
gible individual’ means an individual who
15—

“(I) enrolled under title XIX or
under a waiver under section 1115 of
the requirements of such title for med-
teal assistance that is not less than the
medical assistance provided to an indi-
vidual described m section
1902(a)(10)(A)(1) and includes covered
outpatient drugs (as such term is de-

fined for purposes of section 1927); and
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“(II) entitled to benefits under

part A and enrolled under part B.

“(in)  INCLUSION  OF  MEDICALLY
NEEDY.—Such term includes an individual
described vn section 1902(a)(10)(C).

“(F) POVERTY LINE.—The term ‘poverty
line’ has the meaning given such term in section
673(2) of the Community Services Block Grant
Act (42 U.S.C. 9902(2)), including any revision
required by such section.

“(G) ELIGIBILITY DETERMINATIONS.—Be-
ginning on November 1, 2005, the determination
of whether an individual residing in a State is
an indwidual described in  subparagraph (A),
(B), (C), (D), or (E) and, for purposes of para-
graph (3), the amount of an individual’s income,
shall be determined under the State medicaid
plan for the State under section 1935(a). In the
case of a State that does not operate such a med-
teard plan (either under title XIX or under a
statewide warer granted under section 1115),
such determination shall be made under arrange-
ments made by the Administrator.

“(H) NONAPPLICATION TO DUAL ELIGIBLE

INDIVIDUALS AND TERRITORIAL RESIDENTS.—In

tHR 1 EAS
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the case of an indwidual who 1s a dual eligible
mdwidual or an individual who 1s not a resi-
dent of the 50 States or the District of
Columbia—
“(r) the subsidies provided under this
section shall not apply; and
“(11) in the case of such an individual
who is not a resident of the 50 States or the
District of Columbia, such individual may
be provided with medical assistance for cov-
ered outpatient drugs (as such term is de-
Sfined for purposes of section 1927) in ac-
cordance with section 1935 under the State
medicard program under title XIX.
“(I) UPDATE OF ASSET OR RESOURCE

TEST.—With respect to eligibility determinations

Jor premium and cost-sharing subsidies under

this section that are made on or after January
1, 2009, such determinations shall be made (to
the extent a State, as of such date, has not al-
ready eliminated the application of an asset or
resource test under section 1905(p)(1)(C)) in ac-
cordance with the following:

“(1) SELF-DECLARATION OF VALUE.—

tHR 1 EAS
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“(I) IN GENERAL—A State shall
permit an individual  applying  for
such subsidies to declare and certify by
signature under penalty of perjury on
the application form that the value of
the indwvidual’s assets or resources (or
the combined value of the individual’s
assets or resources and the assets or re-
sources of the individual’s spouse), as
determaned under section 1613 for pur-
poses of the supplemental security in-
come program, does not exceed $10,000
(320,000 in the case of the combined
value of the individual’s assets or re-
sources and the assets or resources of
the individual’s spouse).

“(I1) ANNUAL ADJUSTMENT.—Be-
gimning on January 1, 2010, and for
each  subsequent year, the dollar
amounts specified in subclause (I) for
the preceding year shall be increased
by the percentage increase in the Con-
sumer Price Index for all urban con-

sumers (U.S. urban average) for the
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1 12-month period ending with June of
2 the previous year.

3 “(i) METHODOLOGY FLEXIBILITY.—
4 Nothing in clause (i) shall be construed as
5 prohibiting a State in making eligibility
6 determinations for premium and cost-shar-
7 mg subsidies under this section from using
8 asset or resource methodologies that are less
9 restrictive  than the methodologies used
10 under 1613 for purposes of the supplemental
11 security income program.

12 “(J) DEVELOPMENT OF MODEL DECLARA-
13 TION FORM.—The Secretary shall—

14 “(1) develop a model, simplified appli-
15 cation form for individuals to use in mak-
16 mg a self-declaration of assets or resources
17 m accordance with subparagraph (1)(1);
18 and

19 “(11) provide such form to States and,
20 Jor purposes of outreach under section 1144,
21 the Commissioner of Social Security.”.

22 “b) RuULES IN AprPLYING COST-SHARING SUB-

23 SIDIES.—Nothing in this section shall be construed as pre-
24 venting an eligible entity offering a Medicare Prescription

25 Drug plan or a MedicareAdvantage organization offering
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a MedicareAdvantage plan from waiving or reducing the
amount of the deductible or other cost-sharing otherwise ap-
plicable pursuant to section 1860D—6(a)(2).

“(c) ADMINISTRATION OF SUBSIDY PROGRAM.—The
Admanistrator shall establish a process whereby, in the case
of an indwvidual eligible for a cost-sharing subsidy under
subsection (a) who is enrolled in a Medicare Prescription
Drug plan or a MedicareAdvantage plan—

“(1) the Administrator provides for a notifica-
tion of the eligible entity or MedicareAdvantage orga-
nization mvolved that the individual s eligible for a
cost-sharing subsidy and the amount of the subsidy
under such subsection;

“(2) the entity or organization involved reduces
the cost-sharing otherwise 1mposed by the amount of
the applicable subsidy and submits to the Adminis-
trator information on the amount of such reduction;
and

“(3) the Administrator periodically and on «a
timely basis reimburses the entity or organization for
the amount of such reductions.

The reimbursement under paragraph (3) may be computed
on a capitated basis, taking into account the actuarial
value of the subsidies and with appropriate adjustments to

reflect differences in the risks actually involved.
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“(d) RELATION TO MEDICAID PROGRAM.

For provi-

sions providing for eligibility determinations and addi-
tional Federal payments for expenditures related to pro-
viding preseription drug coverage for dual eligible individ-
uals and territorial residents under the medicaid program,

see section 1935.

“REINSURANCE PAYMENTS FOR EXPENSES INCURRED IN

PROVIDING PRESCRIPTION DRUG COVERAGE ABOVE
THE ANNUAL OUT-OF-POCKET THRESHOLD
“SEC. 1860D-20. (a) REINSURANCE PAYMENTS.—

“(1) IN GENERAL.—Subject to section 1860D—
21(D), the Administrator shall provide in accordance
with this section for payment to a qualifying entity
of the reinsurance payment amount (as specified in
subsection (c)(1)) for costs incurred by the entity in
providing prescription drug coverage for a qualifying
covered indwidual after the individual has reached
the annual out-of-pocket threshold specified in section
1860D—6(c)(4)(B) for the year.

“(2) BUDGET AUTHORITY.—This section con-
stitutes budget authority in advance of appropria-
tions Acts and represents the obligation of the Admin-
wstrator to provide for the payment of amounts pro-
vided under this section.

“(b) NOTIFICATION OF SPENDING UNDER THE PLAN

26 ror CoSTS INCURRED IN PROVIDING PRESCRIPTION DRUG
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1 COVERAGE ABOVE THE ANNUAL OUT-OF-POCKET THRESH-
2 OLD.—
3 “(1) IN GENERAL.—FEach qualifying entity shall
notify the Administrator of the following with respect

to a qualifying covered indiwvidual for a coverage

“(A) Torar AcrvaL ©o8TS.—The total

4
5
6 year:
"
8 amount (vf any) of costs that the qualifying enti-
9

ty incurred in providing prescription drug cov-

10 erage for the indwvidual i the year after the in-
11 dwidual had reached the annual out-of-pocket
12 threshold specified in section 1860D—6(c)(4)(B)
13 for the year.

14 “(B) AMOUNTS RESULTING IN ACTUAL
15 COSTS.—With respect to the total amount under
16 subparagraph (A) for the year—

17 “(1) the aggregate amount of payments
18 made by the entity to pharmacies and other
19 entities with respect to such coverage for
20 such enrollees; and

21 “(1n) the aggregate amount of dis-
22 counts, direct or imdirect subsidies, rebates,
23 or other price concessions or divect or indi-
24 rect remunerations made to the entity with
25 respect to such coverage for such enrollees.
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“(2) CERTAIN EXPENSES NOT INCLUDED.—The
amount under paragraph (1)(A) may not include—

“(A) administrative expenses incurred in
providing the coverage described in paragraph
(1)(A);

“(B) amounts expended on providing addi-
twonal preseription drug coverage pursuant to
section 1860D—6(a)(2); or

“(C) discounts, direct or indirect subsidies,
rebates, or other price concessions or direct or in-
direct remunerations made to the entity with re-
spect to coverage described in paragraph (1)(A).
“(3) RESTRICTION ON USE OF INFORMATION.—

The restriction specified in section 1860D—16(D)(7)(B)
shall apply to information disclosed or obtained pur-
suant to the provisions of this section.

“(¢) REINSURANCE PAYMENT AMOUNT.—

“(1) IN GENERAL.—The reinsurance payment
amount under this subsection for a qualifying covered
mdwidual for a coverage year is an amount equal to
80 percent (or 65 percent with respect to a qualifying
covered individual described in subsection (e)(2)(D))
of the allowable costs (as specified in paragraph (2))
meurred by the qualifying entity with respect to the

mdividual and year.
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“(2) KSTABLISHMENT OF ALLOWABLE COSTS.—
In the case of a qualifying entity that has incurred
costs described in subsection (b)(1)(A) with respect to
a qualifying covered individual for a coverage year,
the Administrator shall establish the allowable costs
Jor the indiwvidual and year. Such allowable costs
shall be equal to the amount described in such sub-
section for the indwidual and year.

“(d) PAYMENT METHODS.—

“(1) IN GENERAL.—Payments under this section
shall be based on such a method as the Administrator
determines. The Admainistrator may establish a pay-
ment method by which interim payments of amounts
under this section are made during a year based on
the Administrator’s best estimate of amounts that will
be payable after obtaining all of the information.

“(2) SOURCE OF PAYMENTS.—Payments under
this section shall be made from the Prescription Drug
Account.

“(e) DEFINITIONS.—In this section:

“(1) COVERAGE YEAR.—The term ‘coverage year’
means «a calendar year in which covered drugs are
dispensed if a clavm for payment is made under the
plan for such drugs, regardless of when the claim 1is

paid.
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“(2) QUALIFYING COVERED INDIVIDUAL.—The

‘qualifiing covered individual’ means an indi-

vidual who—

“(A) 1s enrolled wn this part and in a Medi-
care Prescription Drug plan;

“(B) 1s enrolled in this part and in a
MedicareAdvantage plan (except for an MSA
plan or a private fee-for-service plan that does
not provide qualified prescription drug cov-
erage);

“(C) 1s eligible for, but not enrolled in, the
program under this part, and is covered under
a qualified retiree prescription drug plan; or

“(D) s eligible for, but not enrolled in, the
program under this part, and s covered under
a qualified State pharmaceutical assistance pro-
gram.

“(3) QUALIFYING ENTITY.—The term ‘qualifyin
q yng

entity’ means any of the following that has entered

mto

an agreement with the Administrator to provide

the Administrator with such information as may be

required to carry out this section:

tHR 1 EAS
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“(B) A MedicareAdvantage organization of-

fering a MedicareAdvantage plan under part C

(except for an MSA plan or a private fee-for-
service plan that does not provide qualified pre-
seription drug coverage).

“(C) The sponsor of a qualified retiree pre-
seription drug plan.

“(D) A State offering a qualified State
pharmaceutical assistance program.

“(4) QUALIFIED RETIREE PRESCRIPTION DRUG

PLAN.—

“(A) IN GENERAL.—The term ‘qualified re-
tiree prescription drug plan’ means employment-
based retiree health coverage if, with respect to a
qualifying covered individual who s covered
under the plan, the following requirements are
met:

“()  ATTESTATION OF ACTUARIAL

VALUE OF COVERAGE.—The sponsor of the

plan shall, annually or at such other time

as the Admainistrator may require, provide
the Administrator an attestation, in accord-
ance with the procedures established under
section 1860D—-6(f), that the actuarial value

of prescription drug coverage under the
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plan 1s at least equal to the actuarial value

of standard prescription drug coverage.

“(in) Auvprrs.—The sponsor of the
plan, or an administrator of the plan des-
wgnated by the sponsor, shall maintain (and
afford the Admanistrator access to) such
records as the Admainistrator may require
Jor purposes of audits and other oversight
activities necessary to ensure the adequacy
of prescription drug coverage and the accu-
racy of payments made under this part to
and by the plan.

“(B) EMPLOYMENT-BASED RETIREE
HEALTH COVERAGE.—The term ‘employment-
based retiree health coverage’ means health in-
surance or other coverage, whether provided by
voluntary insurance coverage or pursuant to
statutory or contractual obligation, of health care
costs for retired individuals (or for such individ-
uals and thewr spouses and dependents) based on
thewr status as former employees or labor union
members.

“(5) QUALIFIED STATE PHARMACEUTICAL AS-

SISTANCE PROGRAM.—

tHR 1 EAS
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“(A) IN GENERAL—The term ‘qualified
State pharmaceutical assistance program’ means
a State pharmaceutical assistance program if,
with respect to a qualifying covered individual
who s covered under the program, the following
requirements are met:

“(1) ASSURANCE.—The State offering
the program shall, annually or at such
other times as the Administrator may re-
quire, provide the Admainistrator an attesta-
tion that, in accordance with the procedures
established — under  section — 1860D-6(f),
that—

“(I) the actuarial value of pre-
seription drug coverage under the pro-
gram 1s at least equal to the actuarial
value of standard prescription  drug
coverage; and

“(II) the actuarial value of sub-
sidies to andwviduals provided under
the program are at least equal to the
actuarial value of the subsidies that
would apply under section 1860D—19

if the individual was enrolled under
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1 this part rather than wunder the pro-
2 gram.

3 “(1n) DISCLOSURE OF INFORMATION.—
4 The State complies with the requirements
5 described n clauses (1) and (i1) of section
6 1860D—16(b)(7)(A).

7 “(B) STATE PHARMACEUTICAL ASSISTANCE
8 PROGRAM.—For purposes of subparagraph (A),
9 the term ‘State pharmaceutical assistance pro-
10 gram’ means a program—

11 “(1) that s in operation as of the date
12 of enactment of the Prescription Drug and
13 Medicare Improvement Act of 2003;

14 “(11) that s sponsored and financed by
15 a State; and

16 “(111) that provides coverage for out-
17 patient drugs for individuals in the State
18 who meet income- and resource-related
19 qualifications specified under such program.
20 “(6) SPONSOR.—The term ‘sponsor’ means a
21 plan sponsor, as defined in section 3(16)(B) of the
22 Employee Retirement Income Security Act of 1974.
23 “(f) DISTRIBUTION OF REINSURANCE PAYMENT

24 AMOUNTS.—

tHR 1 EAS



© 00 N O O B~ W N PP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

136

“(1) IN GENERAL.—Any sponsor meeting the re-
quirements of subsection (e)(3) with respect to a quar-
ter i a calendar year, but which s not an employer,
shall distribute the reinsurance payments received for
such quarter under subsection (c¢) to the employers
contributing to the qualified retiree prescription drug
plan maintaimed by such sponsor during that quar-
ter, in the manner described in paragraphs (2) and
(3).

“(2) ALLOCATION.—The reinsurance payments to
be distributed pursuant to paragraph (1) shall be al-
located proportionally among all employers who con-
tribute to the plan during the quarter with respect to
which the payments are recewed. The share allocated
to each employer contributing to the plan during a
quarter shall be determined by multiplying the total
remnsurance payments received by the sponsor for the
quarter by a fraction, the numerator of which 1s the
total contributions made by an employer for that
quarter, and the denominator of which s the total
contributions required to be made to the plan by all
employers for that quarter. Any share allocated to an
employer required to contribute for a quarter who

does not make the contributions requived for that
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1 quarter on or before the date due shall be retained by
2 the sponsor for the benefit of the plan as a whole.
3 “(3) TIMING.—Reinsurance payments required
4 to be distributed to employers pursuant to this sub-
5 section  shall be distributed as soon as practicable
6 after received by the sponsor, but in no event later
7 than the end of the quarter immediately following the
8 quarter in which such reinsurance payments are re-
9 ceived by the sponsor.
10 “(4) REGULATIONS.—The Secretary shall pro-
11 mulgate requlations providing that any sponsor sub-
12 ject to the requirements of this subsection who fails to
13 meet such requirements shall not be eligible for a pay-
14 ment under this section.
15 “DIRECT SUBSIDY FOR SPONSOR OF A QUALIFIED RETIREE
16 PRESCRIPTION DRUG PLAN FOR PLAN ENROLLEES EL-
17 IGIBLE FOR, BUT NOT ENROLLED IN, THIS PART
18 “SEC. 1860D-21. (a) DIRECT SUBSIDY.—
19 “(1) IN GENERAL.—The Administrator shall pro-
20 vide for the payment to a sponsor of a qualified re-
21 tiree prescription drug plan (as defined in section
22 1860D-20(e)(4)) for each qualifiyying covered indi-
23 vidual (described in  subparagraph (C) of section
24 1860D-20(e)(2)) enrolled in the plan for each month
25 Jor which such individual 1s so enrolled.
26 “(2) AMOUNT OF PAYMENT.—
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“(A) IN GENERAL.—The amount of the pay-
ment under paragraph (1) shall be an amount
equal to the direct subsidy percent determined
for the year of the monthly national average pre-
mium for the area for the year (determined
under section 1860D-15), as adjusted using the
risk adjusters that apply to the standard pre-
scription drug coverage published under section
1860D—11.

“(B) DIRECT SUBSIDY PERCENT.—For pur-
poses of subparagraph (A), the term ‘direct sub-
sidy percent’ means the percentage equal to—

“(1) 100 percent; minus
“(11) the applicable percent for the year

(as determined under section 1860D—17(c).

“(b) PAYMENT METHODS.—

“(1) IN GENERAL.—Payments under this section

shall be based on such a method as the Administrator
determines. The Administrator may establish a pay-
ment method by which interim payments of amounts
under this section are made during a year based on
the Admanastrator’s best estimate of amounts that wall

be payable after obtaining all of the information.
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“(2) SOURCE OF PAYMENTS.—Payments under
this section shall be made from the Prescription Drug
Account.

“DIRECT SUBSIDIES FOR QUALIFIED STATE OFFERING A
STATE PHARMACEUTICAL ASSISTANCE PROGRAM FOR
PROGRAM ENROLLEES ELIGIBLE FOR, BUT NOT EN-
ROLLED IN, THIS PART
“SEC. 1860D-22. (a) DIRECT SUBSIDY.—

“(1) IN GENERAL.—The Administrator shall pro-
vide for the payment to a State offering a qualified
State pharmaceutical assistance program (as defined
m section 1860D-20(e)(6)) for each qualifying cov-
ered individual (described n subparagraph (D) of
section 1860D—(e)(2)) enrolled in the program for
each month for which such indiwidual is so enrolled.

“(2) AMOUNT OF PAYMENT.—

“(A) IN GENERAL.—The amount of the pay-
ment under paragraph (1) shall be an amount
equal to the amount of payment for the area and
year made under section 1860D-21(a)(2).

“(b) ADDITIONAL SUBSIDY.—

“(1) IN GENERAL.—The Admanistrator shall pro-
vide for the payment to a State offering a qualified
State pharmaceutical program (as defined in section

1860D-20(e)(6)) for each applicable low-income indi-
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1 vidual enrolled wn the program for each month for
2 which such indwidual is so enrolled.

3 “(2) AMOUNT OF PAYMENT.—

4 “(A) IN GENERAL.—The amount of the pay-
5 ment under paragraph (1) shall be the amount
6 the Administrator estimates would have been
7 made to an entity or organization under section
8 1860D—19 with respect to the applicable low-in-
9 come indwvidual of such indiwidual was enrolled
10 m this part and under a Medicare Prescription
11 Drug plan or a MedicareAdvantage plan.

12 “(B) MAXIMUM PAYMENTS.—In no case
13 may the amount of the payment determined
14 under subparagraph (A) with respect to an ap-
15 plicable low-income individual exceed, as esti-
16 mated by the Admainistrator, the average
17 amounts made in a year wunder section 1860D—
18 19 on behalf of an eligible beneficiary enrolled
19 under this part with income that 1s the same as
20 the income of the applicable low-income indi-
21 vidual.
22 “(3) APPLICABLE LOW-INCOME INDIVIDUAL.—
23 For purposes of this subsection, the term ‘applicable
24 low-income individual’ means an individual who s
25 both—
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1 “(4) a qualifying covered individual (de-
2 seribed in subparagraph (D) of section 1860D—
3 (e)(2)); and

4 “(B) a qualified medicare beneficiary, a

5 specified low income medicare beneficiary, or a

6 subsidy-eligible individual, as such terms are de-

7 fined in section 1860D—19(a)(4).

8 “(c) PAYMENT METHODS.—

9 “(1) IN GENERAL.—Payments under this section
10 shall be based on such a method as the Administrator
11 determines. The Administrator may establish a pay-
12 ment method by which interim payments of amounts
13 under this section are made during a year based on
14 the Administrator’s best estimate of amounts that will
15 be payable after obtaining all of the information.

16 “(2) SOURCE OF PAYMENTS.—Payments under
17 this section shall be made from the Prescription Drug
18 Account.

19 “(d) CONSTRUCTION.—Nothing in this section or sec-

20 tion 1860D-20 shall effect the provisions of section 1860D—
21 26(D).

22 “Subpart 3—Miscellaneous Provisions

23 “PRESCRIPTION DRUG ACCOUNT IN THE FEDERAL
24 SUPPLEMENTARY MEDICAL INSURANCE TRUST FUND
25 “SEC. 1860D-25. (a) ESTABLISHMENT.—
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“(1) IN GENERAL.—There is created within the
Federal Supplementary Medical Insurance Trust
Fund established by section 1841 an account to be
known as the ‘Prescription Drug Account’ (in this
section referred to as the ‘Account’).

“(2) FUNDS.—The Account shall consist of such
gifts and bequests as may be made as provided in sec-
tion 201(1)(1), and such amounts as may be deposited
m, or appropriated to, the Account as provided in
this panrt.

“(3) SEPARATE FROM REST OF TRUST FUND.—
Funds provided under this part to the Account shall
be kept separate from all other funds within the Fed-
eral Supplementary Medical Insurance Trust Fund.
“(b) PAYMENTS FrROM ACCOUNT.—

“(1) IN GENERAL.—The Managing Trustee shall
pay from time to time from the Account such
amounts as the Secretary certifies are mecessary to
make payments to operate the program under this
part, imcluding—

“(A) payments to eligible entities under sec-
tion 1860D—16;
“(B) payments under 1860D-19 for low-in-

come subsidy payments for cost-sharing;
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“(C) rewmsurance payments under section
1860D-20;

“(D) payments to sponsors of qualified re-
tiree  prescription  drug plans wunder section
1860D-21;

“(E) payments to MedicareAdvantage orga-
nizations for the provision of qualified prescrip-
tion drug coverage under section 1858A(c); and

“(F) payments with respect to administra-
twe expenses under this part in accordance with
section 201(qg).

“(2) TREATMENT IN RELATION TO PART B PRE-
MIUM.—Amounts payable from the Account shall not
be taken into account in computing actuarial rates or
premium amounts under section 1839.

“(c¢) APPROPRIATIONS TO COVER BENEFITS AND AD-
MINISTRATIVE COSTS.—There are appropriated to the Ac-
count wn a fiscal year, out of any moneys in the Treasury
not otherwise appropriated, an amount equal to the pay-
ments and transfers made from the Account in the year.

“OTHER RELATED PROVISIONS

“SEc. 1860D-26. (a) RESTRICTION ON ENROLLMENT
IN A MEDICARE PRESCRIPTION DRUG PLAN OFFERED BY
A SPONSOR OF EMPLOYMENT-BASED RETIREE HEALTH

COVERAGE.—
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“(1) IN GENERAL.—In the case of a Medicare
Prescription Drug plan offered by an eligible entity
that is a sponsor (as defined in paragraph (5) of sec-
ton 1860D-20(e)) of employment-based retiree health
coverage (as defined in paragraph (4)(B) of such sec-
tion), notwithstanding any other provision of this
part and in accordance with regulations of the Ad-
munistrator, the entity offering the plan may restrict
the enrollment of eligible beneficiaries enrolled under
this part to eligible beneficiaries who are enrolled in
such coverage.

“(2) LIMITATION.—The sponsor of the employ-
ment-based retiree health coverage described in para-
graph (1) may not offer enrollment in the Medicare
Prescription Drug plan described in such paragraph
based on the health status of eligible beneficiaries en-
rolled for such coverage.

“(b) COORDINATION WITH STATE PHARMACEUTICAL

ASSISTANCE PROGRAMS.—

“(1) IN GENERAL.—An eligible entity offering a
Medicare  Prescription — Drug — plan,  or a
MedicareAdvantage organization offering a
MedicareAdvantage plan (other than an MSA plan or
a private fee-for-service plan that does not provide

qualified prescription drug coverage), may enter into
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an agreement with a State pharmaceutical assistance

program described in paragraph (2) to coordinate the

coverage provided under the plan with the assistance
provided under the State pharmaceutical assistance
program.

“(2) STATE PHARMACEUTICAL ASSISTANCE PRO-
GRAM DESCRIBED.—For purposes of paragraph (1), a
State pharmaceutical assistance program described in
this paragraph is a program that has been established
pursuant to a warver under section 1115 or otherwise.
“(c¢) REGULATIONS TO CARRY OUT THIS PART.—

“(1) AUTHORITY FOR INTERIM FINAL REGULA-
TIONS.—The Secretary may promulgate initial regu-
lations vmplementing this part in interim final form
without prior opportunity for public comment.

“(2) FINAL REGULATIONS.—A final requlation
reflecting public comments must be published within
1 year of the interim final regulation promulgated
under paragraph (1).”.

“(d) WarvEr AUTHORITY.—The Secretary shall have
authority similar to the waiver authority under section
1857(1) to facilitate the offering of Medicare Prescription
Drug plans by employer or other group health plans as part
of employment-based retiree health coverage (as defined in

section 1860D-20(d)(4)(B)), including the authority to es-
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tablish separate premium amounts for enrollees in a Medi-
care Prescription Drug plan by reason of such coverage.”.
(b) CONFORMING AMENDMENTS TO FEDERAL SUPPLE-
MENTARY MEDICAL INSURANCE TRUST FUND.—Section
1841 (42 U.S.C. 13951) is amended—

(1) in the last sentence of subsection (a)—

(A4) by striking  “and”  before  “such
amounts”’; and

(B) by inserting before the period the fol-
lowing: “, and such amounts as may be depos-
ited an, or appropriated to, the Prescription

Drug Account established by section 1860D-25";

(2) wn subsection (g), by inserting after “by this
part,” the following: “the payments provided for
under part D (in which case the payments shall be
made from the Prescription Drug Account in the
Trust Fund),”;

(3) am  subsection (h), by inserting after
“1840(d)” the following: “and sections 1860D—18 and
1858A(e) (in which case the payments shall be made
Jrom the Prescription Drug Account in the Trust
Fund)”; and

(4) in subsection (1), by inserting after “section
1840(b)(1)” the following: *, sections 1860D—18 and

1858A(e) (in which case the payments shall be made
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from the Prescription Drug Account in the Trust

Fund),”.

(¢) CONFORMING REFERENCES TO PREVIOUS PART
D.—Any reference in law (i effect before the date of enact-
ment of this Act) to part D of title XVIII of the Social
Security Act 1s deemed a reference to part F of such title
(as in effect after such date).

(d) SUBMISSION OF LEGISLATIVE PROPOSAL.—Not
later than 6 months after the date of the enactment of this
Act, the Secretary shall submit to the appropriate commait-
tees of Congress a legislative proposal providing for such
technical and conforming amendments in the law as are
required by the provisions of this Act.

SEC. 102. STUDY AND REPORT ON PERMITTING PART B
ONLY INDIVIDUALS TO ENROLL IN MEDICARE
VOLUNTARY PRESCRIPTION DRUG DELIVERY
PROGRAM.

(a) STUDY.—The Administrator of the Center for
Medicare Choices (as established under section 1808 of the
Social Security Act, as added by section 301(a)) shall con-
duct a study on the need for rules relating to permitting
mdiwviduals who are enrolled under part B of title XVIII
of the Social Security Act but are not entitled to benefits

under part A of such title to buy into the medicare vol-
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untary prescription drug delivery program under part D
of such title (as so added).

(b) REPORT.—Not later than January 1, 2005, the Ad-
manistrator of the Center for Medicare Choices shall submait
a report to Congress on the study conducted under sub-
section (a), together with any recommendations for legisla-
tion that the Administrator determines to be appropriate
as a result of such study.

SEC. 103. RULES RELATING TO MEDIGAP POLICIES THAT
PROVIDE PRESCRIPTION DRUG COVERAGE.

(a) RULES RELATING TO MEDIGAP POLICIES THAT

PROVIDE PRESCRIPTION DRUG COVERAGE.—Section 1882

(42 U.S.C. 1395ss) is amended by adding at the end the

Jollowing new subsection:

“(v) RULES RELATING TO MEDIGAP POLICIES THAT
PROVIDE PRESCRIPTION DRUG COVERAGE.—

“(1) PROHIBITION ON SALE, ISSUANCE, AND RE-

NEWAL OF POLICIES THAT PROVIDE PRESCRIPTION
DRUG COVERAGE TO PART D ENROLLEES.—

“(A) IN GENERAL.—Notwithstanding any

other provision of law, on or after January 1,

2006, no medicare supplemental policy that pro-

vides coverage of expenses for prescription drugs

may be sold, issued, or renewed under this sec-
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tion to an indiwvidual who 1s enrolled under part

D.

“(B) PENALTIES.—The penalties described
m subsection (d)(3)(A)(w) shall apply with re-
spect to a violation of subparagraph (A).

“(2) ISSUANCE OF SUBSTITUTE POLICIES IF THE

POLICYHOLDER OBTAINS PRESCRIPTION DRUG COV-

ERAGE UNDER PART D.—

tHR 1 EAS

“(A) IN GENERAL.—The issuer of a medi-
care supplemental policy—

“(1) may not deny or condition the
wssuance or effectiveness of a medicare sup-
plemental policy that has a benefit package
classified as ‘A°, ‘B°, ‘C", ‘D’, ‘E’, ‘F’ (in-
cluding the benefit package classified as ‘F’
with a high deductible feature, as described
m subsection (p)(11)), or ‘G’ (under the
standards  established — under  subsection
(p)(2)) and that is offered and is available
Jor issuance to new enrollees by such issuer;

“(11) may not discriminate in the pric-
mg of such policy, because of health status,
clavms experience, receipt of health care, or

medical condition; and
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“(111) may not 1mpose an exclusion of
benefits based on a pre-existing condition
under such policy,
m the case of an individual described in sub-
paragraph (B) who seeks to enroll under the pol-
ey during the open enrollment period established
under section 1860D-2(b)(2) and who submits
evidence that they meet the requirements under
subparagraph (B) along with the application for
such medicare supplemental policy.

“(B) INDIVIDUAL DESCRIBED.—An indi-
vidual described wn this subparagraph is an in-
dvvrdual who—

“(1) enrolls in the medicare prescrip-

tion drug delivery program under part D;

and

“(in) at the time of such enrollment
was enrolled and terminates enrollment in

a medicare supplemental policy which has a

benefit package classified as ‘H’, ‘I, or J’

(including the benefit package classified as

Jowith a high deductible feature, as de-

scribed in section 1882(p)(11)) under the

standards  referred to in  subparagraph

(A4)(v) or terminates enrollment in a policy
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to which such standards do not apply but

which  provides benefits for prescription

drugs.

“(C) ENFORCEMENT.—The provisions of
subparagraph (A) shall be enforced as though
they were included in subsection (s).

“(3) NOTICE REQUIRED TO BE PROVIDED TO
CURRENT POLICYHOLDERS WITH PRESCRIPTION DRUG
COVERAGE.—No medicare supplemental policy of an
wssuer shall be deemed to meet the standards in sub-
section (c¢) unless the issuer provides written notice
during the 60-day period immediately preceding the
period established for the open enrollment period es-
tablished wnder section 1860D-2(b)(2), to each indi-
vidual who 1s a policyholder or certificate holder of
a medicare supplemental policy issued by that issuer
that provides some coverage of expenses for prescrip-
tion drugs (at the most recent available address of
that individual) of—

“(A) the ability to enroll in a new medicare
supplemental policy pursuant to paragraph (2);
and

“(B) the fact that, so long as such indi-

vidual retains coverage under such policy, the
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mdividual shall be ineligible for coverage of pre-
seription drugs under part D.”.

(b) RULE OF CONSTRUCTION (1) IN GENERAL.—
Nothing in this Act shall be construed to require an issuer
of a medicare supplemental policy under section 1882 of
the Social Security Act (42 U.S.C. 1395rr) to participate
as an eligible entity under part D of such Act, as added
by section 101, as a condition for issuing such policy.

(2) PROHIBITION ON STATE REQUIREMENT.—A

State may not require an issuer of a medicare supple-

mental policy under section 1882 of the Social Secu-

rity Act (42 U.S.C. 1395rr) to participate as an eligi-
ble entity under part D of such Act, as added by sec-
tion 101, as a condition for isswing such policy.
SEC. 104. MEDICAID AND OTHER AMENDMENTS RELATED
TO LOW-INCOME BENEFICIARIES.

(a) DETERMINATIONS OF KELIGIBILITY FOR LOW-IN-
COME SUBSIDIES.—NSection 1902(a) (42 U.S.C. 1396a(a))
18 amended—

(1) by striking “and” at the end of paragraph

(64);

(2) by striking the period at the end of para-
graph (65) and inserting “; and’; and
(3) by inserting after paragraph (65) the fol-

lowing new paragraph:

tHR 1 EAS
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“(66) provide for making eligibility determina-

tions under section 1935(a).”.

(b) NEW SECTION.
(1) IN GENERAL—Title XIX (42 U.S.C. 1396 et
seq.) 1s amended—
(A) by redesignating section 1935 as section
1936; and
(B) by wnserting after section 1934 the fol-
lowing new section:
“SPECIAL PROVISIONS RELATING TO MEDICARE
PRESCRIPTION DRUG BENEFIT

“SEC. 1935. (a) REQUIREMENT FOR MAKING KLIGI-

BILITY DETERMINATIONS FOR LOW-INCOME SUBSIDIES.—

14 As a condition of its State plan under this title under sec-

15
16
17
18
19
20
21
22
23
24
25

tion 1902(a)(66) and receipt of any Federal financial as-
sistance under section 1903(a), a State shall satisfy the fol-

lowing:

“(1) DETERMINATION OF ELIGIBILITY FOR TRAN-
SITIONAL PRESCRIPTION DRUG ASSISTANCE CARD
PROGRAM  FOR  ELIGIBLE  LOW-INCOME  BENE-
FICIARIES.—For purposes of section 18074, submit to
the Secretary an eligibility plan under which the
State—

“(A) establishes eligibility standards con-

sistent with the provisions of that section;
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“(B) establishes procedures for providing
presumptive eligibility for eligible low-income
beneficiaries (as defined in section 1807A(1)(2))
under that section;

“(C) makes determinations of  eligibility
and income for purposes of identifying eligible
low-income  beneficiaries (as so defined) under
that section; and

“(D) communicates to the Secretary deter-
minations of eligibility or discontinuation of eli-
gibility under that section for purposes of noti-
Jying prescription drug card sponsors under that
section of the identity of eligible medicare low-
mcome beneficiaries.

“(2) DETERMINATION OF ELIGIBILITY FOR PRE-
MIUM AND COST-SHARING SUBSIDIES UNDER PART D
or TITLE XVIII FOR LOW-INCOME INDIVIDUALS.—DBe-
ginning November 1, 2005, for purposes of section
1860D—19—

“(A) make determinations of eligibility for
premium and cost-sharing subsidies under and
m accordance with such section;

“(B) establish procedures for providing pre-
sumptive eligibility for individuals eligible for

subsidies under that section;
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“(C) inform the Administrator of the Center
Jor Medicare Choices of such determinations in
cases 1n which such eligibility 1s established; and

“(D) otherwise provide such Administrator
with such information as may be required to
carry out part D of title XVIII (including sec-
tion 1860D—19).

“(3) AGREEMENT TO ESTABLISH INFORMATION
AND ENROLLMENT SITES AT SOCIAL SECURITY FIELD
OFFICES.—Enter into an agreement with the Com-
massioner of Social Security to use all Social Security
field offices located in the State as information and
enrollment sites for making the eligibility determina-
tions required under paragraphs (1) and (2).

“(4) SCREEN AND ENROLL INDIVIDUALS ELIGI-
BLE FOR MEDICARE COST-SHARING.—As part of mak-
g an eligibility determination requived under para-
graph (1) or (2), screen an indiwvidual who applies for
such a determination for eligibility for medical assist-
ance for any medicare cost-sharing described in sec-
tion 1905(p)(3) and, if the individual 1is eligible for
any such medicare cost-sharing, enroll the individual

under the State plan (or under a waiver of such

plan).
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“(b) FEDERAL SUBSIDY OF  ADMINISTRATIVE
CoSTS.—

“(1) ENHANCED MATCH FOR ELIGIBILITY DETER-
MINATIONS.—Subject to paragraphs (2) and (4), with
respect to calendar quarters beginning on or after
January 1, 2004, the amounts expended by a State
m carrying out subsection (a) are expenditures reim-
bursable under section 1903(a)(7) except that, in ap-
plying such section with respect to such expenditures
meurred for—

“(A) such calendar quarters occurring in
fiscal year 2004 or 2005, 75 percent’ shall be
substituted for 50 per centum’;

“(B) calendar quarters occurring in fiscal
year 2006, 70 percent’ shall be substituted for
‘50 per centum’;

“(C) calendar quarters occurring in fiscal
year 2007, ‘65 percent’ shall be substituted for
‘50 per centum’; and

“(D) calendar quarters occurring in fiscal
year 2008 or any fiscal year thereafter, ‘60 per-
cent’ shall be substituted for ‘50 per centum’.

“(2) 100 PERCENT MATCH FOR ELIGIBILITY DE-
TERMINATIONS  FOR  SUBSIDY-ELIGIBLE  INDIVID-

UALS.—In the case of amounts expended by a State
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on or after November 1, 2005, to determine whether
an indwidual s a subsidy-eligible individual for pur-
poses of section 1860D—19, such expenditures shall e
revmbursed under section 1903(a)(7) by substituting
‘100 percent’ for 50 per centum’.

“(3) ENHANCED MATCH FOR UPDATES OR IM-
PROVEMENTS TO ELIGIBILITY DETERMINATION SYS-
TEMS.—With respect to calendar quarters occurring
m fiscal year 2004, 2005, or 2006, the Secretary, in
addition to amounts otherwise paid under section
1903(a), shall pay to each State which has a plan ap-
proved under this ftitle, for each such quarter an
amount equal to 90 percent of so much of the sums
expended during such quarter as are attributable to
the design, development, acquisition, or installation of
improved eligibility determination systems (including
hardware and software for such systems) in order to
carry out the requirements of subsection (a) and sec-
tion 1807A(h)(1). No payment shall be made to a
State under the preceding sentence unless the State’s
mmproved eligibility determination system—

“(A) satisfies such standards for improve-
ment as the Secretary may establish; and
“(B) complies, and 1s compatible, with the

standards established under part C of title XI
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1 and any regulations promulgated under section
2 2064(c) of the Health Insurance Portability and
3 Accountability Act of 1996 (42 U.S.C. 1320d-2
4 note).
5 “(4) COORDINATION—The State shall provide
6 the Secretary with such information as may be nec-
7 essary to properly allocate expenditures described in
8 paragraph (1), (2), or (3) that may otherwise be
9 made for similar eligibility determinations or expend-
10 itures.
11 “(¢c) FEDERAL PAYMENT OF MEDICARE PART B PRE-
12 mrum rorR STATES PROVIDING PRESCRIPTION DRUG COV-
13 ERAGE FOR DUAL ELIGIBLE INDIVIDUALS.—
14 “(1) IN GENERAL—Subject to paragraph (4)
15 and notwithstanding section 1905(h), in the case of a
16 State that provides medical assistance for covered
17 drugs (as such term is defined in  section
18 1860D(a)(2)) to dual eligible individuals under this
19 title that satisfies the minimum standards described
20 m paragraph (2), the Federal medical assistance per-
21 centage shall be 100 percent for medicare cost-sharing
22 described in section 1905(p)(3)(A) (i) (relating to pre-
23 miums under section 1839) for individuals—
24 “(A) who are dual eligible individuals or
25 qualified medicare beneficiaries; and
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1 “(B) whose income 1is at least the income re-
2 quired for an indwidual to be an eligible indi-
3 vidual under section 1611 for purposes of the
4 supplemental security income program (as deter-
5 mined under section 1612), but does not exceed
6 100 percent of the poverty line (as defined in sec-
7 tion 2110(c)(5)) applicable to a family of the
8 size involved.

9 “(2) MINIMUM STANDARDS DESCRIBED.—For
10 purposes of paragraph (1), the minimum standards
11 described in this paragraph are the following:

12 “(4) In providing wmedical assistance for
13 dual eligible individuals for such covered drugs,
14 the State satisfies the requirements of this title
15 (including limitations on cost-sharing imposed
16 under section 1916) applicable to the provision
17 of medical assistance for prescribed drugs to dual
18 eligible individuals.

19 “(B) In providing medical assistance for
20 dual eligible indwviduals for such covered drugs,
21 the State provides such indiwiduals with bene-
22 ficiary protections that the Secretary determines
23 are equivalent to the beneficiary protections ap-
24 plicable under section 1860D—-5 to eligible enti-
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ties offering a Medicare Prescription Drug plan

under part D of title XVIII.

“(C) In providing medical assistance for
dual eligible individuals for such covered drugs,
the State does not impose a limitation on the
number of prescriptions an individual may have
filled.

“(3) NONAPPLICATION.—Section 1927(d)(2)(E)
shall not apply to a State for purposes of providing
medical assistance for covered drugs (as such term is
defined in section 1860D(a)(2)) to dual eligible indi-
viduals that satisfies the minimum standards de-
seribed in paragraph (2).

“(4) LIMITATION.

Paragraph (1) shall not
apply to any State before January 1, 2006.

“(d) FEDERAL PAYMENT OF MEDICARE PART A COST-

SHARING FOR CERTAIN STATES.—

“(1) IN GENERAL.—Subject to paragraph (2)
and notwithstanding section 1905(b), in the case of a
State that, as of the date of enactment of the Prescrip-
tion Drug and Medicare Improvement Act of 2003,
provides medical assistance for individuals described
m section 1902(a)(10)(A)(11))(X), the Federal medical
assistance percentage shall be 100 percent for medi-

care cost-sharing described in subparagraphs (B) and
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(C) of section 1905(p)(3) (relating to coinsurance and

deductibles established under title XVIII) for the indi-
viduals  provided wmedical assistance under section
1902(a)(10)(A) (1) (X), but only—

“(A) with respect to such wmedicare cost-
sharing that is incurred under part A of title
XVIII; and

“(B) for so long as the State elects to pro-
vide  medical  assistance  under  section

1902(a)(10)(A) (1) (X).

“(2) Limrrarion.—Paragraph (1) shall not
apply to any State before January 1, 2006.
“(e) TREATMENT OF TERRITORIES.—
“(1) IN GENERAL.—In the case of a State, other
than the 50 States and the District of Columbia—
“(A) the previous provisions of this section
shall not apply to residents of such State; and
“(B) if the State establishes a plan de-
seribed in paragraph (2), the amount otherwise
determined under section 1108(f) (as increased
under section 1108(g)) for the State shall be fur-
ther increased by the amount specified i para-
graph (3).
“(2) PLAN.—The plan described in this para-

graph is a plan that—
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“(A) provides medical assistance with re-
spect to the provision of covered drugs (as de-
Sfined in section 1860D(a)(2)) to individuals de-
seribed in subparagraph (A), (B), (C), or (D) of
section 1860D—-19(a)(3); and

“(B) ensures that additional amounts re-
cewed by the State that are attributable to the
operation of this subsection are used only for
such assistance.

“(3) INCREASED AMOUNT.—

“(A) IN GENERAL.—The amount specified
wm this paragraph for a State for a fiscal year
18 equal to the product of—

“(1) the aggregate amount specified in
subparagraph (B); and
“(11) the amount specified in section

1108(g)(1) for that State, divided by the

sum of the amounts specified i such section

for all such States.

“(B) AGGREGATE AMOUNT.—The aggregate
amount specified in this subparagraph for—

“(1) the last 3 quarters of fiscal year

2006, is equal to $37,500,000;

“(in)  fiscal year 2007, is equal to
$50,000,000; and
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1 “(111) any subsequent fiscal year, 1is
2 equal to the aggregate amount specified in
3 this subparagraph for the previous fiscal
4 year increased by the annual percentage in-
5 crease specified wn section 1860D—6(c)(5) for
6 the calendar year beginning in such fiscal
7 year.
8 “(4) NONAPPLICATION.—Section 1927(d)(2)(E)
9 shall not apply to a State described in paragraph (1)
10 Jor purposes of providing medical assistance described
11 m paragraph (2)(A).
12 “(5) REPORT—The Secretary shall submait to
13 Congress a report on the application of this subsection
14 and may nclude i the report such recommendations
15 as the Secretary deems appropriate.
16 “(f) DEFINITIONS.—For purposes of this section, the

17 terms ‘qualified medicare beneficiary’, ‘subsidy-eligible in-
18 dividual’, and ‘dual eligible individual’ have the meanings
19 given such terms in subparagraphs (A), (D), and (E), re-
20 spectively, of section 1860D—19(a)(4).”.

21 (2) CONFORMING AMENDMENTS.—

22 (A) Section 1905(b) (42 U.S.C. 1396d(b)) is
23 amended by inserting “and subsections (¢)(1)
24 and (d)(1) of section 19357 after “1933(d)”.
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(B) Section 1108(f) (42 U.S.C. 1308(f)) is

amended by inserting “and  section

1935(e)(1)(B)” after “Subject to subsection (g)”.

(3) TRANSFER OF FEDERALLY ASSUMED POR-
TIONS OF MEDICARE COST-SHARING.—

(A) TRANSFER OF ASSUMPTION OF PART B
PREMIUM FOR STATES PROVIDING PRESCRIPTION
DRUG COVERAGE FOR DUAL ELIGIBLE INDIVID-
UALS TO THE FEDERAL SUPPLEMENTARY MED-
ICAL INSURANCE TRUST FUND.—Section 1841(f)
(42 U.S.C. 1395t(f)) 1s amended—

(1) by wserting “(1)” after “(f)”; and
(i1) by adding at the end the following
new paragraph:

“(2) There shall be transferred periodically (but not

less often than once each fiscal year) to the Trust Fund from
the Treasury amounts which the Secretary of Health and
Human Services shall have certified are equivalent to the
amounts determined under section 1935(c)(1) with respect

to all States for a fiscal year.”.

(B) TRANSFER OF ASSUMPTION OF PART A
COST-SHARING FOR CERTAIN STATES.—Section
1817(g) (42 U.S.C. 13951(g)) is amended—

(1) by inserting “(1)” after “(g)”; and

tHR 1 EAS



© 00 N O 0o B~ W N PP

N DN DN DN DD P PP PPk PR PP
aa o WO N P O © 00 N O 0o b W N B+ O

165
(i11) by adding at the end the following

new paragraph:

“(2) There shall be transferred periodically (but not
less often than once each fiscal year) to the Trust Fund from
the Treasury amounts which the Secretary of Health and
Human Services shall have certified are equivalent to the
amounts determined under section 1935(d)(1) with respect
to certain States for a fiscal year.”.

(4) AMENDMENT TO BEST PRICE.—~Section
1927(c)(1)(C)(r) (42 U.S.C. 1396r-8(c)(1)(C)(1)), as
amended by section 111(D), is amended—

(A) by striking “and” at the end of sub-

clause (IV);

(B) by striking the period at the end of sub-
clause (V) and inserting “; and”; and

(C) by adding at the end the following new
subclause:

“(VI) any prices charged which
are negotiated under a Medicare Pre-
seription Drug plan under part D of
title XVIII with respect to covered
drugs, under a MedicareAdvantage
plan under part C of such title with
respect to such drugs, or under a quali-

fied retiree prescription drug plan (as
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defined in  section 1860D-20(f)(1))

with respect to such drugs, on behalf of
eligible beneficiaries (as defined in sec-
tion 1860D(a)(3).”.
(¢) EXTENSION OF MEDICARE COST-SHARING FOR
PaAarT B PREMIUM FOR QUALIFYING  INDIVIDUALS

THROUGH 2008.—

(1) IN GENERAL.—Section 1902(a)(10)(E)(iv)

(42 U.S.C. 1396a(a)(10)(E)(1v)) s amended to read

as follows:

“lw)  subject to  sections 1933  and
1905(p)(4), for making medical assistance avail-
able (but only for premiums payable with respect
to months during the period beginning with Jan-
uary 1998, and ending with December 2008) for
medicare  cost-sharing  described —in  section
1905(p)(3)(A)(ir) for individuals who would be
qualified medicare beneficiaries described in sec-
tion 1905(p)(1) but for the fact that their income
exceeds the income level established by the State
under section 1905(p)(2) and s at least 120 per-
cent, but less than 135 percent, of the official
poverty line (referred to in such section) for a

Jamily of the size involved and who are not oth-
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erwise eligible for medical assistance under the

State plan;™.

(2) TOTAL AMOUNT AVAILABLE FOR ALLOCA-
TION.—Section 1933(¢c) (42 U.S.C. 1396u-3(c)) s
amended—

(A) i paragraph (1)—
(1) wn subparagraph (D), by striking
“and” at the end,;
(11) wn subparagraph (E)—
(I) by striking “fiscal year 2002”
and inserting “each of fiscal years
2002 through 2008”; and
(I1) by striking the period and in-
serting “; and”’; and
(111) by adding at the end the following
new subparagraph:
“(F) the first quarter of fiscal year 20009,
$100,000,000.”: and
(B) in paragraph (2)(4), by striking “the
sum of”  and all that  follows through

“1902(a)(10)(E)(w)(II) wn the State; to” and in-

serting “twice the total number of individuals

described in section 1902(a)(10)(E)(iv) in the

State; to”.
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(d) OUTREACH BY THE COMMISSIONER OF SOCIAL SE-

CURITY.—Section 1144 (42 U.S.C. 1320b—14) is amended—

(1) in the section heading, by inserting “AND

SUBSIDIES FOR LOW-INCOME INDIVIDUALS UNDER

TITLE XVIII” after “COST-SHARING”;

tHR 1 EAS

(2) in subsection (a)—

(A) wn paragraph (1)—

(1) i subparagraph (A), by inserting
“for the transitional prescription drug as-
sistance card program under section 18074,
or for premium and cost-sharing subsidies
under section 1860D—-19" before the semi-
colon; and

(11) wn subparagraph (B), by inserting
“ program, and subsidies” after “medical
assistance”; and
(B) in paragraph (2)—

(1) wn the matter preceding subpara-
graph (A), by inserting *, the transitional
prescription drug assistance card program
under section 1807A, or premium and cost-
sharing subsidies under section 1860D—19”
after “assistance”; and

(11) i subparagraph (A), by striking

“such eligibility” and inserting “eligibility
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Jor medicare cost-sharing under the med-

weard program’; and
(3) in subsection (b)—

(A) wn paragraph (1)(A), by inserting “, for
the transitional prescription drug assistance
card program under section 1807A, or for pre-
mium and cost-sharing subsidies for low-income
mdwiduals  under  section  1860D—-19"  after
“1933”;

(B) in paragraph (2), by inserting “, pro-
gram, and subsidies” after “medical assistance”;
and

(C) by adding at the end the following:

“(3) AGREEMENTS TO ESTABLISH INFORMATION

AND ENROLLMENT SITES AT SOCIAL SECURITY FIELD

OFFICES.—

“(A) IN GENERAL.—The Commissioner shall
enter into an agreement with each State oper-
ating a State plan under title XIX (including
under a wawver of such plan) to establish infor-
mation and enrollment sites within all the So-
cral Security field offices located in the State for
purposes of—

“(1) the State determining the eligi-

bility of individuals residing in the State
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Jor medical assistance for payment of the
cost of medicare cost-sharing under the med-
weard — program  pursuant  to  sections
1902(a)(10)(E) and 1933, the transitional
prescription drug assistance card program
under section 1807A, or premium and cost-
sharing subsidies under section 1860D—19;
and

“(11) enrolling individuals who are de-
termined eligible for such medical assist-
ance, program, or subsidies in the State
plan (or waiver), the transitional prescrip-
tion drug assistance card program wunder
section 18074, or the appropriate category
Jor premiwum and cost-sharing subsidies
under section 1860D—-19.

“(B) AGREEMENT TERMS.—The Secretary

and the Commissioner jointly shall develop terms

for the State agreements required under subpara-

graph (A) that shall specify the responsibilities

tHR 1 EAS

of the State and the Commaissioner in the estab-

lishment and operation of such sites.

“(C)  AUTHORIZATION OF  APPROPRIA-

TIONS.—There are authorized to be appropriated
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to the Commaissioner, such sums as may be nec-
essary to carry out this paragraph.”.

(¢) REPORT REGARDING VOLUNTARY ENROLLMENT OF
DuAL ELIGIBLE INDIVIDUALS IN PART D.—Not later than
January 1, 2005, the Secretary shall submit a report to
Congress that contains such recommendations for legisla-
tion as the Secretary determines are necessary in order to
establish a voluntary option for dual eligible individuals
(as defined in 1860D-19(a)(4)(E) of the Social Security
Act (as added by section 101)) to enroll under part D of
title XVIII of such Act for prescription drug coverage.

SEC. 105. EXPANSION OF MEMBERSHIP AND DUTIES OF
MEDICARE PAYMENT ADVISORY COMMISSION
(MEDPAC).

(a) EXPANSION OF MEMBERSHIP.—

(1) IN GENERAL.—Section 1805(c) (42 U.S.C.

13950—6(c)) s amended—

(A) in paragraph (1), by striking “17” and
mserting “197; and

(B) in paragraph (2)(B), by inserting “‘ex-
perts in the area of pharmacology and prescrip-
tion drug benefit programs,” after “other health
professionals,”.

(2) INITIAL TERMS OF ADDITIONAL MEMBERS.—
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(A) IN GENERAL—For purposes of stag-
gering the wnitial terms of members of the Medi-
care Payment Advisory Commission under sec-
tion 1805(c)(3) of the Social Security Act (42
U.S.C. 13950-6(c)(3)), the initial terms of the 2
additional members of the Commaission provided
Jor by the amendment under paragraph (1)(A)
are as follows:
(1) One member shall be appointed for
1 year.
(1r) One member shall be appointed for
2 years.
(B) COMMENCEMENT OF TERMS.—Such

terms shall begin on January 1, 2005.

(b) EXPANSION OF DUTIES.—Section 1805(b)(2) (4.2
U.S.C. 13950—6(b)(2)) 1s amended by adding at the end the

Jollowing new subparagraph:

“(D) VOLUNTARY PRESCRIPTION DRUG DE-
LIVERY PROGRAM.—Specifically, the Commassion
shall review, with respect to the voluntary pre-
scription drug deliwery program under part D,
competition among eligible entities offering
Medicare Prescription Drug plans and bene-
ficiary access to such plans and covered drugs,

particularly i rural areas. As part of such re-
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view, the Commassion shall hold 3 field hearings
m 2007.”.
SEC. 106. STUDY REGARDING VARIATIONS IN SPENDING
AND DRUG UTILIZATION.

(a) STUDY.—The Secretary shall study on an ongoing
basis variations in spending and drug utilization under
part D of title XVIII of the Social Security Act for covered
drugs to determine the impact of such variations on pre-
maums 1mposed by eligible entities offering Medicare Pre-
seription Drug plans under that part. In conducting such
study, the Secretary shall examine the impact of geographic
adjustments of the monthly national average premium
under section 1860D—-15 of such Act on—

(1) maximization of competition under part D of
title XVIII of such Act; and

(2) the ability of eligible entities offering Medi-
care Prescription Drug plans to contain costs for cov-
ered drugs.

(b) REPORT.—Beginning with 2007, the Secretary
shall submait annual reports to Congress on the study re-
quired under subsection (a).

SEC. 107. LIMITATION ON PRESCRIPTION DRUG BENEFITS
OF MEMBERS OF CONGRESS.
(a) LIMITATION ON BENEFITS.—Notwithstanding any

other provision of law, during calendar year 2004, the actu-
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arial value of the prescription drug benefit of any Member
of Congress enrolled in a health benefits plan under chapter
89 of title 5, Unated States Code, may not exceed the actu-
arwal value of any prescription drug benefit under title
XVIII of the Social Security Act passed by the 1st session
of the 108th Congress and enacted in law.

(b) REGULATIONS.—The Olffice of Personnel Manage-
ment shall promulgate regulations to carry out this section.
SEC. 108. PROTECTING SENIORS WITH CANCER.

Any eligible beneficiary (as defined in section 1860D(3)
of the Social Security Act) who s diagnosed with cancer
shall be protected from high prescription drug costs in the
Jollowing manner:

( 1 ) SUBSIDY ELIGIBLE INDIVIDUALS WITH AN IN-

COME BELOW 100 PERCENT OF THE FEDERAL POV-

ERTY LINE.—If the individual s a qualified medicare

beneficiary (as defined in section 1860D—-19(a)(4) of

such Act), such indwidual shall receive the full pre-
mium subsidy and reduction of cost-sharing described

m section 1860D—-19(a)(1) of such Act, including the

payment of—

(A) no deductible;
(B) no monthly beneficiary premiwm for at

least one Medicare Prescription Drug plan avail-
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1 able in the area n which the individual resides;

2 and

3 (C) reduced cost-sharing described in sub-

4 paragraphs (C), (D), and (E) of section 1860D—

5 19(a)(1) of such Act.

6 (2) SUBSIDY ELIGIBLE INDIVIDUALS WITH AN IN-

7 COME BETWEEN 100 AND 135 PERCENT OF THE FED-

8 ERAL POVERTY LINE.—If the indwidual 1s a specified

9 low income medicare beneficiary (as defined in para-
10 graph 1860D—-19(4)(B) of such Act) or a qualifying
11 mdwidual (as defined wn paragraph 1860D—-19(4)(C)
12 of such Act) who is diagnosed with cancer, such indi-
13 vidual shall recewve the full premiwm subsidy and re-
14 duction of cost-sharing described in section 1860D—
15 19(a)(2) of such Act, including payment of—
16 (A) no deductible;
17 (B) no monthly premium for any Medicare
18 Prescription Drug plan described paragraph (1)
19 or (2) of section 1860D—-17(a) of such Act; and
20 (C) reduced cost-sharing described in sub-
21 paragraphs (C), (D), and (E) of section 1860D—
22 19(a)(2) of such Act.
23 (3) SUBSIDY-ELIGIBLE INDIVIDUALS WITH IN-
24 COME BETWEEN 135 PERCENT AND 160 PERCENT OF
25 THE FEDERAL POVERTY LEVEL.—If the indiwvidual is
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a subsidy-eligible individual (as defined in section
1860D—-19(a)(4)(D) of such Act) who 1is diagnosed
with cancer, such individual shall receive sliding scale
premiwm subsidy and reduction of cost-sharing for
subsidy-eligible individuals, including payment of—

(A) for 2006, a deductible of only $50;

(B) only a percentage of the monthly pre-
mium  (as  described in  section  1860D—
19(a)(3)(A)(0); and

(C)  reduced cost-sharing  described —in
clauses (111), (w), and (v) of section 1860D—
19(a)(3)(A).

( 4) FELIGIBLE BENEFICIARIES WITH INCOME
ABOVE 160 PERCENT OF THE FEDERAL POVERTY
LEVEL.—If an indwidual 1s an eligible beneficiary
(as defined in section 1860D(3) of such Act), is not
described in paragraphs (1) through (3), and is diag-
nosed with cancer, such individual shall have access
to qualified prescription drug coverage (as described
m section 1860D—6(a)(1) of such Act), including pay-
ment of—

(A) for 2006, a deductible of $275;

(B) the limits on cost-sharing described sec-
tion 1860D—6(c)(2) of such Act up to, for 2006,

an tial coverage limit of $4,500; and
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(C) for 2006, an annual out-of-pocket limit

of $3,700 with 10 percent cost-sharing after that

limit 1s reached.
SEC. 109. PROTECTING SENIORS WITH CARDIOVASCULAR
DISEASE, CANCER, OR ALZHEIMER’S DISEASE.
Any eligible beneficiary (as defined in section 1860D(3)
of the Social Security Act) who s diagnosed with cardio-

vascular disease, cancer, diabetes or Alzheimer’s disease

© 00 N O 0o B~ W N PP

shall be protected from high prescription drug costs in the

10 following manner:

11 (1) SUBSIDY ELIGIBLE INDIVIDUALS WITH AN IN-
12 COME BELOW 100 PERCENT OF THE FEDERAL POV-
13 ERTY LINE.—If the individual s a qualified medicare
14 beneficiary (as defined in section 1860D—-19(a)(4) of
15 such Act), such individual shall receive the full pre-
16 mium subsidy and reduction of cost-sharing described
17 m section 1860D—-19(a)(1) of such Act, including the
18 payment of—

19 (A) no deductible;

20 (B) no monthly beneficiary premiwm for at
21 least one Medicare Prescription Drug plan avail-
22 able in the area wn which the individual resides;
23 and
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1 (C) reduced cost-sharing described in sub-
2 paragraphs (C), (D), and (E) of section 1860D—
3 19(a)(1) of such Act.
4 (2) SUBSIDY ELIGIBLE INDIVIDUALS WITH AN IN-
5 COME BETWEEN 100 AND 135 PERCENT OF THE FED-
6 ERAL POVERTY LINE.—If the indwidual s a specified
7 low income medicare beneficiary (as defined in para-
8 graph 1860D—-19(4)(B) of such Act) or a qualifying
9 mdwidual (as defined wn paragraph 1860D-19(4)(C)
10 of such Act) who is diagnosed with cardiovascular
11 disease, cancer, or Alzheimer’s disease, such indi-
12 vidual shall receive the full premium subsidy and re-
13 duction of cost-sharing described in section 1860D—
14 19(a)(2) of such Act, including payment of—
15 (A) no deductible;
16 (B) no monthly premium for any Medicare
17 Prescription Drug plan described paragraph (1)
18 or (2) of section 1860D-17(a) of such Act; and
19 (C) reduced cost-sharing described in sub-
20 paragraphs (C), (D), and (E) of section 1860D—
21 19(a)(2) of such Act.
22 (3) SUBSIDY-ELIGIBLE INDIVIDUALS WITII IN-
23 COME BETWEEN 135 PERCENT AND 160 PERCENT OF
24 THE FEDERAL POVERTY LEVEL.—If the indiwvidual is
25 a subsidy-eligible individual (as defined in section
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1860D—-19(a)(4)(D) of such Act) who 1is diagnosed

with cardiovascular disease, cancer, or Alzheimer’s
disease, such individual shall receive sliding scale pre-
mium subsidy and reduction of cost-sharing for sub-
sidy-eligible indwviduals, including payment of—

(A) for 2006, a deductible of only $50;

(B) only a percentage of the monthly pre-
mium  (as  described in  section  1860D—
19(a)(3)(A)(0); and

(C)  reduced cost-sharing  described —in
clauses (111), (w), and (v) of section 1860D—
19(a)(3)(A).

( 4) FELIGIBLE BENEFICIARIES WITH INCOME
ABOVE 160 PERCENT OF THE FEDERAL POVERTY
LEVEL.—If an indwidual 1s an eligible beneficiary
(as defined in section 1860D(3) of such Act), is not
described in paragraphs (1) through (3), and is diag-
nosed with cardiovascular disease, cancer, or Alz-
heimer’s disease, such individual shall have access to
qualified prescription drug coverage (as described in
section 1860D—6(a)(1) of such Act), including pay-
ment of—

(A) for 2006, a deductible of $275;
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(B) the limats on cost-sharing described sec-
tion 1860D—6(c)(2) of such Act up to, for 2006,
an atial coverage limit of $4,500; and

(C) for 2006, an annual out-of-pocket limait
of $3,700 with 10 percent cost-sharing after that
limat 1s reached.

SEC. 110. REVIEW AND REPORT ON CURRENT STANDARDS
OF PRACTICE FOR PHARMACY SERVICES PRO-
VIDED TO PATIENTS IN NURSING FACILITIES.

(a) REVIEW.—

(1) IN GENERAL.—The Secretary shall conduct a
thorough review of the current standards of practice
Jor pharmacy services provided to patients in nursing
Jacalitues.

(2) SPECIFIC MATTERS REVIEWED.—In con-
ducting the review under paragraph (1), the Sec-
retary shall—

(A) assess the current standards of practice,
clinical services, and other service requirements
generally used for pharmacy services in long-
term care settings; and

(B) evaluate the impact of those standards
with respect to patient safety, reduction of medi-
cation errors and quality of care.

(b) REPORT.—

tHR 1 EAS
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(1) IN GENERAL.—Not later than the date that

1s 18 months after the date of enactment of this Act,

the Secretary shall submit a report to Congress on the

study conducted under subsection (a)(1), together with

any recommendations for legislation that the Admin-

istrator determines to be appropriate as a result of

such

study.

(2) CONTENTS.—The report submatted wunder

paragraph (1) shall contain—

SEC. 110A

(A) a detarled description of the plans of the
Secretary to implement the provisions of this Act
m a manner consistent with applicable State
and Federal laws designed to protect the safety
and quality of care of nursing facility patients;
and

(B) recommendations regarding mnecessary
actions and appropriate revmbursement to en-
sure the provision of prescription drugs to medi-
care beneficiaries residing i nursing facilities
m o a manner consistent with existing patient
safety and quality of care standards under ap-
plicable State and Federal laws.

. MEDICATION THERAPY MANAGEMENT ASSESS-

MENT PROGRAM.

(a) ESTABLISHMENT.—

tHR 1 EAS
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(1) IN GENERAL—The Secretary shall establish
an assessment program to contract with qualified
pharmacists to provide medication therapy manage-
ment services to eligible beneficiaries who receive care
under the original medicare fee-for-service program
under parts A and B of title XVIII of the Social Se-
curity Act to eligible beneficiaries.

(2) SrreES.—The Secretary shall designate 6 geo-
graphic areas, each containing not less than 3 sites,
at which to conduct the assessment program under
this section. At least 2 geographic areas designated

under this paragraph shall be located in rural areas.

(3) DURATION.—The Secretary shall conduct the
assessment program under this section for a 1-year
period.

(4) IMPLEMENTATION.—The Secretary shall im-

plement the program not later than January 1, 2005,

but may not ivmplement the assessment program be-
Jore October 1, 2004.

(b) PARTICIPANTS.—Any eligible beneficiary who re-

sides n an area designated by the Secretary as an assess-

ment site under subsection (a)(2) may participate in the

assessment program under this section if such beneficiary

wdentifies a qualified pharmacist who agrees to furnish
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1 wmedication therapy management services to the eligible ben-

2 eficiary under the assessment program.

3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

(¢) CONTRACTS WITH QUALIFIED PHARMACISTS.—

(1) IN GENERAL.—The Secretary shall enter into
a contract with qualified pharmacists to provide
medication therapy management services to eligible

beneficiaries residing in the area served by the quali-

fied pharmacist.

(2) NUMBER OF QUALIFIED PHARMACISTS.—The
Secretary may contract with more than 1 qualified
pharmacist at each site.

(d) PAYMENT TO QUALIFIED PHARMACISTS.—

(1) IN GENERAL—Under an contract entered
mto under subsection (c), the Secretary shall pay
qualified pharmacists a fee for providing medication
therapy management services.

(2) ASSESSMENT OF PAYMENT METHODOLO-
GIES.—The Secretary shall, in consultation with na-
tional pharmacist and pharmacy associations, design
the fee paid under paragraph (1) to test various pay-
ment methodologies applicable with respect to medica-
tion therapy management services, including a pay-
ment methodology that applies a relative value scale
and fee-schedule with respect to such services that take

mto account the differences in—
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(A) the time required to perform the dif-
ferent types of medication therapy management
services;

(B) the level of risk associated with the use
of particular outpatient prescription drugs or
groups of drugs; and

(C) the health status of individuals to whom
such services are provided.

(¢) FUNDING.—

(1) IN GENERAL.—Subject to paragraph (2), the
Secretary shall provide for the transfer from the Fed-
eral Supplementary Insurance Trust Fund established
under section 1841 of the Social Security Act (42
U.S.C. 1395t) of such funds as are necessary for the
costs of carrying out the assessment program under
this section.

(2) BUDGET NEUTRALITY.—In conducting the
assessment program under this section, the Secretary
shall ensure that the aggregate payments made by the
Secretary do not exceed the amount which the Sec-
retary would have paid if the assessment program
under this section was not implemented.

(f) WAIVER AUTHORITY.—The Secretary may waive

24 such requirements of titles XI and XVIII of the Social Secu-

25 rity Act (42 U.S.C. 1301 et seq.; 1395 et seq.) as may be
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necessary for the purpose of carrying out the assessment
program under this section.

(9) AVAILABILITY OF DATA.—During the period in
which the assessment program s conducted, the Secretary
annually shall make available data regarding—

(1) the geographic areas and sites designated
under subsection (a)(2);

(2) the number of eligible beneficiaries partici-
pating in the program under subsection (b) and the
level and types medication therapy management serv-
1ces used by such beneficiaries;

(3) the number of qualified pharmacists with
contracts under subsection (c), the location of such
pharmacists, and the number of eligible beneficiaries
served by such pharmacists; and

(4) the types of payment methodologies being
tested under subsection (d)(2).

(h) REPORT.—

(1) IN GENERAL.—Not later than 6 months after
the completion of the assessment program under this
section, the Secretary shall submit to Congress a final
report summanrizing the final outcome of the program
and evaluating the results of the program, together

with recommendations for such legislation and ad-
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ministrative action as the Secretary determines to be
appropriate.

(2) ASSESSMENT OF PAYMENT METHODOLO-
GIES.—The final report submatted under paragraph
(1) shall include an assessment of the feasibility and
appropriateness of the various payment methodologies
tested under subsection (d)(2).

(1) DEFINITIONS.—In this section:

(1) MEDICATION THERAPY MANAGEMENT SERV-
ICES.—The term “medication therapy wmanagement
services” means services or programs furnished by a
qualified pharmacist to an eligible beneficiary, indi-
vidually or on behalf of a pharmacy provider, which
are designed—

(A) to ensure that medications are used ap-
propriately by such individual;

(B) to enhance the individual’s under-
standing of the appropriate use of medications;

(C) to increase the individual’s compliance
with prescription medication regimens;

(D) to reduce the risk of potential adverse
events associated with medications; and

(E) to reduce the need for other costly med-
weal services through better management of medai-

cation therapy.
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(2) ELIGIBLE BENEFICIARY.—The term “eligible
beneficiary” means an individual who 15—

(A) entitled to (or enrolled for) benefits
under part A and enrolled for benefits under
part B of the Social Security Act (42 U.S.C.
1395¢ et seq.; 1395 et seq.);

(B) not enrolled with a Medicare+Choice
plan or a MedicareAdvantage plan under part
C; and

(C) recewving, in accordance with State law
or requlation, medication for—

(1) the treatment of asthma, diabetes,
or chronic cardiovascular disease, including
an indiwvidual on anticoagulation or lipid
reducing medications; or

(11) such other chronic diseases as the
Secretary may specify.

(3) QUALIFIED PHARMACIST.—The term “quali-
fied pharmacist” means an indiwvidual who is a li-
censed pharmacist in good standing with the State

Board of Pharmacy.
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Subtitle B—Medicare Prescription
Drug Discount Card and Transi-
tional Assistance for Low-In-
come Beneficiaries

SEC. 111. MEDICARE PRESCRIPTION DRUG DISCOUNT CARD

AND TRANSITIONAL ASSISTANCE FOR LOW-
INCOME BENEFICIARIES.
(a) IN GENERAL—Title XVIII 1s amended by insert-

g after section 1806 the following new sections:
“MEDICARE PRESCRIPTION DRUG DISCOUNT CARD

ENDORSEMENT PROGRAM
“Sec. 1807. (a) ESTABLISHMENT.—There 1is estab-
lished a medicare prescription drug discount card endorse-
ment program under which the Secretary shall—

“(1) endorse prescription drug discount card
programs offered by prescription drug card sponsors
that meet the requirements of this section; and

“(2) make available to eligible beneficiaries in-
Jormation regarding such endorsed programs.

“(b) ELIGIBILITY, ELECTION OF PROGRAM, AND KEN-

ROLLMENT FEES.—

“(1) ELIGIBILITY AND ELECTION OF PROGRAM.—

“(A) IN GENERAL.—Subject to subpara-
graph  (B), the Secretary shall establish

procedures—
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“()  for adentifying eligible  bene-
ficiaries; and

“(11) under which such beneficiaries
may make an election to enroll mn any pre-
seription drug discount card program en-
dorsed under this section and disenroll from
such a program.

“(B) LIMITATION.—An eligible beneficiary
may not be enrolled in more than 1 prescription
drug discount card program at any time.

“(2) ENROLLMENT FEES.—
“(A) IN GENERAL.—A prescription drug

card sponsor may charge an annual enrollment

fee to each eligible beneficiary enrolled in a pre-

seription drug discount card program offered by
such sponsor.

“(B) AMOUNT.—No enrollment fee charged
under subparagraph (A) may exceed $25.

“(C) UNIFORM ENROLLMENT FEE.—A pre-
sceription drug card sponsor shall ensure that the
enrollment fee for a prescription drug discount
card program endorsed under this section is the
same for all eligible medicare beneficiaries en-

rolled in the program.
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“(D) CoLLECTION—Any enrollment fee
shall be collected by the prescription drug card
SPONSOT.

PROVIDING INFORMATION TO FKELIGIBLE BENE-
“(1) PROMOTION OF INFORMED CHOICE.—

“(A) BY THE SECRETARY.—In order to pro-
mote informed choice among endorsed prescrip-
tion drug discount card programs, the Secretary
shall provide for the dissemination of informa-
tion which compares the costs and benefits of
such programs. Such dissemination shall be co-
ordinated with the dissemination of educational
mformation on other medicare options.

“(B) BY PRESCRIPTION DRUG CARD SPON-
SORS.—FEach prescription drug card sponsor
shall make available to each eligible beneficiary
(through ~ the  Internet  and  otherwise)
mformation—

“(1) that the Secretary identifies as
being mecessary to promote informed choice
among endorsed prescription drug discount
card programs by eligible beneficiaries, in-
cluding information on enrollment fees, ne-

gotwated  prices  for prescription  drugs
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charged to beneficiaries, and services relat-
g to prescription drugs offered under the
program;

“1r) on how any formulary used by
such sponsor functions.

“(2) USE OF MEDICARE TOLL-FREE NUMBER.—
The Secretary shall provide through the 1-800—
MEDICARE toll free telephone number for the receipt
and response to inquiries and complaints concerning
the medicare prescription drug discount card endorse-
ment program established under this section and pre-
seription  drug  discount card programs endorsed
under such program.

“(d) BENEFICIARY PROTECTIONS.—

“(1) IN GENERAL.—Each prescription drug dis-
count card program endorsed under this section shall
meet such requirements as the Secretary identifies to
protect and promote the interest of eligible bene-
ficiaries, including requirements that—

“(A) relate to appeals by eligible bene-
ficiaries and marketing practices; and

“(B) ensure that beneficiaries are not
charged more than the lower of the negotiated re-

tail price or the usual and customary price.
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“(2) ENSURING PHARMACY ACCESS.—Kach pre-
seription drug card sponsor offering a preseription
drug discount card program endorsed under this sec-
tion shall secure the participation in its network of
a sufficient number of pharmacies that dispense
(other than by mail order) drugs directly to patients
to ensure convenient access (as determined by the Sec-
retary and including adequate emergency access) for
enrolled beneficiaries. Such standards shall take into
account reasonable distances to pharmacy services in
urban and rural areas and access to pharmacy serv-
ices of the Indian Health Service and Indian tribes
and tribal organizations.

“(3) QUALITY ASSURANCE.—Each prescription
drug card sponsor offering a prescription drug dis-
count card program endorsed under this section shall
have n place adequate procedures for assuring that
quality service is provided to eligible beneficiaries en-
rolled i a prescription drug discount card program
offered by such sponsor.

“(4) CONFIDENTIALITY OF ENROLLEE
RECORDS.—Insofar as a prescription drug card spon-
sor  mamtains indwidually  dentifiable  medical
records or other health information regarding eligible

beneficiaries enrolled wn a prescription drug discount
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card program endorsed under this section, the pre-
seription drug card sponsor shall have in place proce-
dures to safequard the privacy of any indiwvidually
wdentifiable beneficiary information in a manner that
the Secretary determines is consistent with the Fed-
eral requlations (concerning the privacy of individ-
ually identifiable health nformation) promulgated
under section 2064(c) of the Health Insurance Port-
ability and Accountability Act of 1996.

“(5) NO OTHER FEES.—A prescription drug
card sponsor may not charge any fee to an eligible
beneficiary under a prescription drug discount card
program endorsed under this section other than an
enrollment fee charged under subsection (b)(2)(A).

“(6) PRICES.—

“(A)  AVOIDANCE  OF HIGH  PRICED
DRUGS.—A prescription drug card sponsor may
not recommend switching an eligible beneficiary
to a drug with a higher negotiated price absent
a recommendation by a licensed health profes-
stonal that there is a clinical indication with re-
spect to the patient for such a switch.

“(B) PRICE STABILITY.—Negotiated prices
charged for prescription drugs covered under a

prescription  drug discount card program en-
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dorsed under this section may not change more
Sfrequently than once every 60 days.
“(e) PRESCRIPTION DRUG BENEFITS.—

“(1) IN GENERAL.—Fach prescription drug card
sponsor may only provide benefits that relate to pre-
seription drugs (as defined in subsection (1)(2)) under
a prescription drug discount card program endorsed
under this section.

“(2) SAVINGS TO ELIGIBLE BENEFICIARIES.—

“(A) IN GENERAL.—Subject to subpara-
graph (D), each prescription drug card sponsor
shall provide eligible beneficiaries who enroll in

a prescription drug discount card program of-

fered by such sponsor that is endorsed under this

section with access to negotiated prices used by
the sponsor with respect to prescription drugs
dispensed to eligible beneficiaries.

“(B) INAPPLICABILITY OF MEDICAID BEST

PRICE RULES.—The requirements of section 1927

relating to manufacturer best price shall not

apply to the megotiated prices for prescription
drugs made available under a prescription drug
discount card program endorsed wnder this sec-

tion.
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“(C) GUARANTEED ACCESS TO NEGOTIATED
PRICES.—The Secretary, in consultation with the
Inspector General of the Department of Health
and Human Services, shall establish procedures
to ensure that eligible beneficiaries have access to
the negotiated prices for prescription drugs pro-
vided under subparagraph (A).

“(D) APPLICATION OF FORMULARY RE-
STRICTIONS.—A drug prescribed for an eligible
beneficiary that would otherwise be a covered
drug wunder this section shall not be so considered
under a prescription drug discount card pro-
gram if the program excludes the drug under a
Jormulary.

“(3) BENEFICIARY SERVICES.—Each prescrip-
tion drug discount card program endorsed under this
section shall provide pharmaceutical support services,
such as education, counseling, and services to prevent
adverse drug interactions.

“(4) DISCOUNT CARDS.—Each prescription drug
card sponsor shall issue a card to eligible beneficiaries
enrolled wn a prescription drug discount card pro-
gram offered by such sponsor that the beneficiary may

use to obtain benefits under the program.
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1 “(f) SUBMISSION OF APPLICATIONS FOR ENDORSE-
2 MENT AND APPROVAL.—

3 “(1) SUBMISSION OF APPLICATIONS FOR EN-
4 DORSEMENT.—FEach prescription drug card sponsor
5 that seeks endorsement of a prescription drug dis-
6 count card program under this section shall submat to
7 the Secretary, at such time and in such manner as
8 the Secretary may specify, such information as the
9 Secretary may require.
10 “(2) APPROVAL.—The Secretary shall review the
11 mformation submatted under paragraph (1) and shall
12 determine whether to endorse the prescription drug
13 discount card program to which such information re-
14 lates. The Secretary may not approve a program un-
15 less the program and prescription drug card sponsor
16 offering the program comply with the requirements
17 under this section.
18 “(g) REQUIREMENTS ON DEVELOPMENT AND APPLICA-

19 710N OF FORMULARIES.—If a prescription drug card spon-
20 sor offering a prescription drug discount card program uses
21 a formulary, the following requirements must be met:

22 “(1) PHARMACY AND THERAPEUTIC (P&T) COM-

23 MITTEE.—
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“(A) IN GENERAL—The eligible entity must
establish a pharmacy and therapeutic commaittee

that develops and reviews the formulary.

“(B) CoMPOSITION.—A  pharmacy and
therapeutic committee shall include at least 1
academic expert, at least 1 practicing physician,
and at least 1 practicing pharmacist, all of
whom have expertise in the care of elderly or dis-
abled persons, and a majority of the members of
such commattee shall consist of indwiduals who
are a practicing physician or a practicing phar-
macist (or both).

“(2) FORMULARY DEVELOPMENT.—In developing

and reviewing the formulary, the commattee shall base

climical decisions on the strength of scientific evidence

and

standards of practice, including assessing peer-

reviewed medical literature, such as randomazed clin-

weal

Searc

trials, pharmacoeconomic studies, outcomes re-

h data, and such other information as the com-

mittee determines to be appropriate.

“(3) INCLUSION OF DRUGS IN ALL THERAPEUTIC

CATEGORIES AND CLASSES.—

tHR 1 EAS
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the Secretary), although not necessarily for all

drugs within such categories and classes.

“(B) REQUIREMENT.—In defining thera-
peutic categories and classes of covered out-
patient drugs pursuant to subparagraph (A), the
Secretary shall use the compendia referred to sec-
ton 1927(g)(1)(B)(t) or other recognized sources
Jor categorizing drug therapeutic categories and
classes.

“(4) PROVIDER EDUCATION.—The commattee
shall establish policies and procedures to educate and
mform  health care providers concerning the for-
mulary.

“(5) NOTICE BEFORE REMOVING DRUGS FROM
FORMULARY.—Any removal of a drug from a for-
mulary shall take effect only after appropriate notice
18 made available to beneficiaries and pharmacies.
“(h) FRAUD AND ABUSE PREVENTION.—

“(1) IN GENERAL.—The Secretary shall provide
appropriate oversight to ensure compliance of en-
dorsed programs with the requirements of this section,
wmeluding  verification of the megotiated prices and
services provided.

“(2) DISQUALIFICATION FOR ABUSIVE PRAC-

TICES.—The Secretary may implement intermediate
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sanctions and may revoke the endorsement of a pro-
gram that the Secretary determines no longer meets
the requirements of this section or that has engaged
wm false or masleading marketing practices.

“(3) AUTHORITY WITH RESPECT TO CIVIL MONEY
PENALTIES.—The  Secretary may impose a civil
money penalty in an amount not to exceed $10,000
Jor any violation of this section. The provisions of sec-
tion 11284 (other than subsections (a) and (b)) shall
apply to a civil money penalty under the previous
sentence in the same manner as such provisions apply
to a penalty or proceeding under section 11284 (a).

“(4) REPORTING TO SECRETARY.—Kach pre-
seription drug card sponsor offering a preseription
drug discount card program endorsed under this sec-
tion shall report information relating to program per-
Jormance, use of prescription drugs by eligible bene-
ficiaries envolled in the program, financial informa-
tion of the sponsor, and such other information as the
Secretary may specify. The Secretary may not dis-
close any proprietary data reported under this para-
graph.

“(5) DRUG UTILIZATION REVIEW.—The Sec-

retary may use claims data from parts A and B for

tHR 1 EAS



© 00 N O 0o B~ W N P

N NN NN R P R R R R RR R e
5E W N B O © 0 N O U0 M W N R O

200
purposes of conducting a drug utilization review pro-
gram.
“(v) DEFINITIONS.—In this section:
“(1) ELIGIBLE BENEFICIARY.—
“(A) IN GENERAL.—The term ‘eligible bene-
Siciary” means an individual who—
“(1) 1s entitled to, or enrolled for, bene-
fits under part A and enrolled under part
B; and
“(11) 1s not a dual eligible individual
(as defined in subparagraph (B)).
“(B) DUAL ELIGIBLE INDIVIDUAL.—
“(1) IN GENERAL.—The term ‘dual eli-
gible indwvidual” means an individual who
15—

“(I) enrolled under title XIX or
under a warver under section 1115 of
the requirements of such title for med-
weal assistance that s not less than the
medical assistance provided to an indi-
vidual described m section
1902(a)(10)(A)(r) and includes covered
outpatient drugs (as such term is de-

Jined for purposes of section 1927); and
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“(II) entitled to benefits under

part A and enrolled under part B.

“(in)  INCLUSION  OF  MEDICALLY
NEEDY.—Such term includes an individual
described vn section 1902(a)(10)(C).

“(2) PRESCRIPTION DRUG.—

“(A) IN GENERAL.—KEuxcept as provided in
subparagraph (B), the term ‘prescription drug’
means—

“(1) a drug that may be dispensed only
upon a prescription and that is described in
clause (1) or (11) of subparagraph (A) of sec-
tion 1927(k)(2); or

“(in) a biological product or insulin
described in  subparagraph (B) or (C) of
such section (including syringes, and mnec-
essary medical supplies associated with the
administration of insulin, as defined by the
Secretary),

and such term includes a vaccine licensed under
section 351 of the Public Health Service Act and
any use of a covered outpatient drug for a medi-

cally accepted indication (as defined in section

1927(k)(6)).



© 00 N O O B~ W N PP

N N DN DN DD P PP PR PR PP
aa o WO N P O ©W 00 N O O b W N B+~ O

202
“(B) ExXCLUSIONS.—The term ‘prescription
drug’ does not include drugs or classes of drugs,
or theiwr medical uses, which may be excluded

Jrom coverage or otherwise restricted wnder sec-

tion 1927(d)(2), other than subparagraph (E)

thereof (relating to smoking cessation agents), or

under section 1927(d)(3).

“(3) NEGOTIATED PRICE.—The term ‘negotiated
price’ includes all discounts, direct or indirect sub-
sidies, rebates, price concessions, and direct or indi-
rect remunerations.

“(4) PRESCRIPTION DRUG CARD SPONSOR.—The
term ‘prescription drug card sponsor’ means any en-
tity with demonstrated experience and expertise in
operating a prescription drug discount card program,
an insurance program that provides coverage for pre-
seription drugs, or a similar program that the Sec-
retary determines to be appropriate to provide eligible
beneficiaries with the benefits under a prescription
drug discount card program endorsed by the Sec-
retary under this section, including—

“(A) a pharmaceutical benefit management

COMPany;

“(B) a wholesale or retarl pharmacist deliv-

ery system;
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1 “(C) an insurer (including an insurer that
2 offers medicare supplemental policies under sec-
3 tion 1882);

4 “(D) any other entity; or

5 “(E) any combination of the entities de-
6 seribed in subparagraphs (A) through (D).

{  “TRANSITIONAL PRESCRIPTION DRUG ASSISTANCE CARD
8 PROGRAM FOR ELIGIBLE LOW-INCOME BENEFICIARIES

9 “SEC. 1807A. (a) ESTABLISHMENT.—
10 “(1) IN GENERAL.—There 1s established a pro-
11 gram under which the Secretary shall award con-
12 tracts to prescription drug card sponsors offering a
13 prescription drug discount card that has been en-
14 dorsed by the Secretary under section 1807 under
15 which such sponsors shall offer a prescription drug
16 assistance card program to eligible low-income bene-
17 Jictaries in accordance with the requirements of this
18 section.
19 “(2) APPLICATION OF DISCOUNT CARD PROVI-
20 SIONS.—Except as otherwise provided in this section,
21 the provisions of section 1807 shall apply to the pro-
22 gram established under this section.
23 “(b) ELiGIBILITY, ELECTION OF PROGRAM, AND KN-

24 ROLLMENT FEES.—

25 “(1) KLIGIBILITY AND ELECTION OF PROGRAM.—

tHR 1 EAS
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“(A) IN GENERAL.—Subject to the suc-
ceeding provisions of this paragraph, the enroll-
ment  procedures established —under  section
1807(b)(1)(A) (1) shall apply for purposes of this
section.

“(B) ENROLLMENT OF ANY ELIGIBLE LOW-
INCOME BENEFICIARY.—FEach prescription drug
card sponsor offering a prescription drug assist-
ance card program under this section shall per-
mit any eligible low-income beneficiary to enroll
m such program if it serves the geographic area
m whach the beneficiary resides.

“(C) SIMULTANEOUS ENROLLMENT IN PRE-

SCRIPTION DRUG DISCOUNT CARD PROGRAM.

An eligible low-income beneficiary who enrolls in

a prescription drug assistance card program of-

fered by a prescription drug card sponsor under

this section shall be simultaneously enrolled in a
prescription drug discount card program offered
by such sponsor.
“(2) WAIVER OF ENROLLMENT FEES.—

“(A) IN GENERAL.—A prescription drug
card sponsor may not charge an enrollment fee

to any eligible low-income beneficiary enrolled in

tHR 1 EAS
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a prescription drug discount card program of-

fered by such sponsor.

“(B) PAYMENT BY SECRETARY.—Under a
contract awarded under subsection (f)(2), the
Secretary shall pay to each prescription drug
card sponsor an amount equal to any enrollment
fee charged under section 1807(b)(2)(4) on behalf
of each eligible low-income beneficiary enrolled
m a prescription drug discount card program
under paragraph (1)(C) offered by such sponsor.

“(¢) ADDITIONAL BENEFICIARY PROTECTIONS.—

“(1) PROVIDING INFORMATION TO ELIGIBLE
LOW-INCOME BENEFICIARIES.—In addition to the in-
Jormation provided to eligible beneficiaries under sec-
tion 1807(c), the prescription drug card sponsor
shall—

“(A) periodically notify each eligible low-in-
come beneficiary enrolled in a prescription drug
assistance card program offered by such sponsor
of the amount of coverage for prescription drugs
remaining under subsection (d)(2)(A); and

“(B) notify each eligible low-income bene-
ficiary enrolled in a prescription drug assistance

card program offered by such sponsor of the

tHR 1 EAS
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grievance and appeals processes under the pro-

gram.

“(2) CONVENIENT ACCESS IN LONG-TERM CARE
FACILITIES.—For purposes of determining whether
convenient access has been provided under section
1807(d)(2) with respect to eligible low-income bene-
ficiaries envolled in a prescription drug assistance
card program, the Secretary may only make a deter-
mination that such access has been provided if an ap-
propriate arrangement is in place for eligible low-in-
come beneficiaries who are in a long-term cave facil-
ity (as defined by the Secretary) to receive prescrip-
tion drug benefits under the program.

“(3) COORDINATION OF BENEFITS.—

“(A) IN GENERAL.—The Secretary shall es-
tablish procedures under which eligible low-in-
come beneficiaries who are enrolled for coverage
described in subparagraph (B) and enrolled in a
prescription drug assistance card program have
access to the prescription drug benefits available
under such program.

“(B) COVERAGE DESCRIBED.—Coverage de-

scribed an this subparagraph s as follows:

tHR 1 EAS
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“(1) Coverage of prescription drugs
under a State pharmaceutical assistance
program.
“(11) Enrollment m a

Medicare+ Choice plan under part C.

“(4) GRIEVANCE MECHANISM.—Each prescrip-
tion drug card sponsor with a contract under this sec-
tion shall provide in accordance with section 1852(f)
meaningful procedures for hearing and resolving
grievances between the prescription drug card sponsor
(including any entity or individual through which
the prescription drug card sponsor provides covered
benefits) and enrollees wn a prescription drug assist-
ance card program offered by such sponsor.

“(5) APPLICATION OF COVERAGE DETERMINA-
TION AND RECONSIDERATION PROVISIONS.—

“(A) IN GENERAL—The requirements of
paragraphs (1) through (3) of section 1852(qg)
shall apply with respect to covered benefits under
a prescription drug assistance card program
under this section in the same manner as such
requirements apply to a Medicare+Choice orga-
nization with respect to benefits it offers under

a Medicare+Choice plan under part C.
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“(B) REQUEST FOR REVIEW OF TIERED
FORMULARY DETERMINATIONS.—In the case of a
prescription drug assistance card program of-
fered by a prescription drug card sponsor that
provides for tiered pricing for drugs included
within a formulary and provides lower prices for
preferred drugs included within the formulary,
an eligible low-income beneficiary who s en-
rolled in the program may request coverage of a
nonpreferred drug under the terms applicable for
preferrved drugs if the prescribing physician de-
termines that the preferred drug for treatment of
the same condition 1s not as effective for the eli-
gible low-income beneficiary or has adverse ef-
fects for the eligible low-income beneficiary.

“(C) FORMULARY DETERMINATIONS.—An
eligible low-imcome beneficiary who is enrolled in
a prescription drug assistance card program of-
fered by a prescription drug card sponsor may
appeal to obtain coverage for a covered drug that
18 not on a formulary of the entity if the pre-
seribing physician determines that the formulary
drug for treatment of the same condition 1s not

as effective for the eligible low-income beneficiary

tHR 1 EAS
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or has adverse effects for the eligible low-income
beneficiary.
“(6) APPEALS.—

“(A) IN GENERAL.—Subject to subpara-
graph (B), a prescription drug card sponsor
shall meet the requirements of paragraphs (4)
and (5) of section 1852(g) with respect to drugs
not included on any formulary in a similar
manner (as determined by the Secretary) as such
requirements apply to a Medicare+Choice orga-
nization with respect to benefits it offers under
a Medicare+Choice plan under part C.

“(B) FORMULARY DETERMINATIONS.—An
eligible low-imcome beneficiary who is enrolled in
a prescription drug assistance card program of-
fered by a prescription drug card sponsor may
appeal to obtain coverage for a covered drug that
18 not on a formulary of the entity if the pre-
seribing physician determines that the formulary
drug for treatment of the same condition 1s not
as effective for the eligible low-income beneficiary
or has adverse effects for the eligible low-income
beneficiary.

“(C) APPEALS AND EXCEPTIONS TO APPLI-

CATION.—The prescription drug card sponsor

tHR 1 EAS
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must have, as part of the appeals process under

this paragraph, a process for timely appeals for

denials of coverage based on the application of
the formulary.
“(d) PRESCRIPTION DRUG BENEFITS.—

“(1) IN GENERAL.—Subject to paragraph (5), all
the benefits available under a prescription drug dis-
count card program offered by a prescription drug
card sponsor and endorsed under section 1807 shall
be available to eligible low-income beneficiaries en-
rolled im a prescription drug assistance card program
offered by such sponsor.

“(2) ASSISTANCE FOR ELIGIBLE LOW-INCOME
BENEFICIARIES.—

“(A) $600 ANNUAL ASSISTANCE.—Subject to
subparagraphs (B) and (C) and paragraph (5),
each prescription drug card sponsor with a con-
tract under this section shall provide coverage for
the first $600 of expenses for prescription drugs
mewrred during each calendar year by an eligi-
ble low-income beneficiary enrolled in a pre-
seription drug assistance card program offered
by such sponsor.

“(B) COINSURANCE.—

tHR 1 EAS
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“(1) IN GENERAL—The prescription
drug card sponsor shall determine an
amount of coimsurance to collect from each
eligible low-income beneficiary enrolled 1n a
prescription drug assistance card program
offered by such sponsor for which coverage
15 avarlable under subparagraph (A).

“(i) AMOUNT.—The amount of coin-
surance collected under clause (v) shall be at
least 10 percent of the negotiated price of
each prescription drug dispensed to an eli-
gible low-income beneficiary.

“(iit) CONSTRUCTION.—Amounts col-
lected under clause (1) shall not be counted
against the total amount of coverage avail-
able under subparagraph (A).

“(C) REDUCTION FOR LATE ENROLL-
MENT.—For each month during a calendar quar-
ter an which an eligible low-income beneficiary is
not enrolled im a preseription drug assistance
card program offered by a prescription drug
card sponsor with a contract under this section,
the amount of assistance available under sub-

paragraph (A) shall be reduced by $50.
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“(D) CREDITING OF UNUSED BENEFITS TO-
WARD FUTURE YEARS.—The dollar amount of
coverage described in subparagraph (A) shall be
mereased by any amount of coverage described
m such subparagraph that was not used during
the previous calendar year.

“(E) WAIVER TO ENSURE PROVISION OF
BENEFIT.—The Secretary may waive such re-
quirements of this section and section 1807 as
may be mnecessary to ensure that each eligible
low-income beneficiaries has access to the assist-
ance described in subparagraph (A).

“(3) ADDITIONAL DISCOUNTS.—A prescription
drug card sponsor with a contract under this section
shall provide each eligible low-income beneficiary en-

rolled wn a prescription drug assistance program of-

Jered by the sponsor with access to negotiated prices

that reflect a minimum average discount of at least
20 percent of the average wholesale price for prescrip-
tion drugs covered under that program.

“(4) ASSISTANCE CARDS.—Each prescription
drug card sponsor shall permat eligible low-income
beneficiaries enrolled in a prescription drug assist-

ance card program offered by such sponsor to use the

tHR 1 EAS
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discount card issued under section 1807(e)(4) to ob-
tain benefits under the program.

“(5) APPLICATION OF FORMULARY RESTRIC-
TIONS.—A drug prescribed for an eligible low-income
beneficiary that would otherwise be a covered drug
under this section shall not be so considered under a
prescription drug assistance card program if the pro-
gram excludes the drug under a formulary and such
exclusion 1s not successfully resolved under paragraph
(4), (5), or (6) of subsection (c).

“le) REQUIREMENTS FOR PRESCRIPTION DRUG CARD
SPONSORS THAT OFFER PRESCRIPTION DRUG ASSISTANCE
JARD PROGRAMS.—

“(1) IN GENERAL.—Each prescription drug card
sponsor shall—

“(A) process claims made by eligible low-in-
come beneficiaries;

“(B) megotiate with brand name and ge-
neric prescription drug manufacturers and oth-
ers for low prices on prescription drugs;

“(C) track individual beneficiary expendi-
tures i a format and periodicity specified by
the Secretary; and

“(D) perform such other functions as the

Secretary may assign.
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“(2) DATA EXCHANGES.—Each prescription drug
card sponsor shall receive data exchanges in a format
specified by the Secretary and shall maintain real-
tvme beneficiary files.

“(3) PUBLIC DISCLOSURE OF PHARMACEUTICAL
PRICES FOR EQUIVALENT DRUGS.—The prescription
drug card sponsor offering the prescription drug as-
sistance card program shall provide that each phar-
macy or other dispenser that arranges for the dis-
pensing of a covered drug shall inform the eligible
low-income beneficiary at the time of purchase of the
drug of any differential between the price of the pre-
seribed drug to the enrollee and the price of the lowest
priced generic drug covered under the plan that is
therapeutically —equivalent and bioequivalent and
avarlable at such pharmacy or other dispenser.

“(f) SUBMISSION OF BIDS AND AWARDING OF CON-

TRACTS.—

“(1) SUBMISSION OF BIDS.—Kach prescription
drug card sponsor that seeks to offer a prescription
drug assistance card program under this section shall
submit to the Secretary, at such tvme and in such
manner as the Secretary may specify, such informa-

tion as the Secretary may require.

tHR 1 EAS



© 00O N O 0o B~ W N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

215

“(2) AWARDING OF CONTRACTS.—The Secretary
shall review the information submitted under para-
graph (1) and shall determine whether to award a
contract to the prescription drug card sponsor offer-
g the program to which such information relates.
The Secretary may not approve a program unless the
program and prescription drug card sponsor offering
the program comply with the requirements under this
section.

“(3) NUMBER OF CONTRACTS.—There shall be no
limit on the number of prescription drug card spon-
sors that may be awarded contracts under paragraph
(2).

“(4) CONTRACT PROVISIONS.—

“(A)  DURATION—A  contract awarded
under paragraph (2) shall be for the lifetime of
the program under this section.

“(B) WITHDRAWAL.—A prescription drug
card sponsor that desires to terminate the con-
tract awarded under paragraph (2) may termai-
nate such contract without penalty if such spon-
sor gives notice—

“(1) to the Secretary 90 days prior to

the termination of such contract; and

tHR 1 EAS
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“(11) to each eligible low-income bene-
ficiary that s enrolled in a prescription
drug assistance card program offered by
such sponsor 60 days prior to such terma-
nation.

“(C) SERVICE AREA—The service area
under the contract shall be the same as the area
served by the prescription drug card sponsor
under section 1807.

“(5) SIMULTANEOUS APPROVAL OF DISCOUNT
CARD AND ASSISTANCE PROGRAMS.—A prescription
drug card sponsor may submit an application for en-
dorsement under section 1807 as part of the bid sub-
mitted under paragraph (1) and the Secretary may
approve such application at the same time as the Sec-
retary awards a contract under this section.

“(g) PAYMENTS TO PRESCRIPTION DRUG CARD SPON-

SORS.—

“(1) IN GENERAL.—The Secretary shall pay to
each preseription drug card sponsor offering a pre-
seription drug assistance card program in which an
eligible low-imcome beneficiary 1s enrolled an amount
equal to the amount agreed to by the Secretary and

the sponsor in the contract awarded under subsection

D(2).

tHR 1 EAS
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“(2) PAYMENT FROM PART B TRUST FUND.—The
costs of providing benefits under this section shall e
payable from the Federal Supplementary Medical In-
surance Trust Fund established under section 1841.
“(h) ELIGIBILITY DETERMINATIONS MADE BY STATES;

PrRESUMPTIVE ELIGIBILITY.—States shall perform the func-
trons described vn section 1935(a)(1).

“(1) APPROPRIATIONS.—There are appropriated from
the Federal Supplementary Medical Insurance Trust Fund
established under section 1841 such sums as may be nec-
essary to carry out the program under this section.

“(1) DEFINITIONS.—In this section:

“(1) KLIGIBLE BENEFICIARY; NEGOTIATED
PRICE; PRESCRIPTION DRUG.—The terms ‘eligible ben-
efictary’, ‘negotiated price’, and ‘prescription drug’
have the meanings given those terms in section
1807(i).

“(2) ELIGIBLE LOW-INCOME BENEFICIARY.—The
term ‘eligible low-income beneficiary’ means an indi-
vidual who—

“(A) is an eligible beneficiary (as defined in
section 1807(1)); and
“(B) 1is described in clause (111) or (iv) of

section 1902(a)(10)(E) or in section 1905(p)(1).
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“(3) PRESCRIPTION DRUG CARD SPONSOR.—The
term ‘prescription drug card sponsor’ has the mean-
mg giwen that term in section 1807(1), except that

such sponsor shall also be an entity that the Secretary

“(A) 1s appropriate to provide eligible low-
mcome  beneficiaries with the benefits under a
prescription drug assistance card program under

1
2
3
4
5 determines 15—
6
7
8
9

this section; and

10 “(B) 1s able to manage the monetary assist-
11 ance made available under subsection (d)(2);

12 “(C) agrees to submit to audits by the Sec-
13 retary; and

14 “(D) provides such other assurances as the
15 Secretary may require.

16 “(4) STATE.—The term ‘State’ has the meaning
17 given such term for purposes of title X1X.”.

18 (b) EXCLUSION OF PRICES FROM DETERMINATION OF

19 BEST PRICE—Section 1927(c)(1)(C)(1) (42 U.S.C. 1396r—
20 8(¢)(1)(C)(1)) 1s amended—

21 (1) by striking “and” at the end of subclause
22 (111);

23 (2) by striking the period at the end of subclause
24 (IV) and inserting “; and”; and

tHR 1 EAS
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(3) by adding at the end the following new sub-

clause:

“(V)  any  negotiated  prices
charged under the medicare prescrip-
tion drug discount card endorsement
program under section 1807 or under
the transitional prescription drug as-

sistance card program for eligible low-

© 00O N O 0o B~ W N PP

mcome  beneficiaries  under  section
10 1807A.7.

11 (¢) EXCLUSION OF PRESCRIPTION DRUG ASSISTANCE
12 Carp CoSTS FROM DETERMINATION OF PART B MONTHLY
13 PrEMium.—Section 1839(g) of the Social Security Act (42
14 U.S8.C. 1395r(g)) is amended—

15 (1) by striking “attributable to the application of
16 section”” and inserting “attributable to—

17 “(1) the application of section’;

18 (2) by striking the period and inserting *; and’;
19 and

20 (3) by adding at the end the following new para-
21 graph:

22 “(2) the prescription drug assistance card pro-
23 gram under section 1807A.”.

24 (d) REGULATIONS.—

tHR 1 EAS
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(1) AUTHORITY FOR INTERIM FINAL REGULA-
TIONS.—The Secretary may promulgate initial regu-
lations 1mplementing sections 1807 and 1807A of the
Social Security Act (as added by this section) in in-
tervm final form without prior opportunity for public
comment.

(2) FINAL REGULATIONS.—A final regulation re-

flecting public comments must be published within 1

year of the anterim final regulation promulgated
under paragraph (1).

(3) EXEMPTION FROM THE PAPERWORK REDUC-
TION ACT.—The promulgation of the requlations
under this subsection and the admainistration the pro-
grams established by sections 1807 and 1807A of the
Social Security Act (as added by this section) shall
be made without regard to chapter 35 of title 44,
United States Code (commonly known as the “Paper-
work Reduction Act”).

(¢) IMPLEMENTATION; TRANSITION.—

(1) IMPLEMENTATION.—The Secretary shall im-

plement the amendments made by this section in a

manner that discounts are available to eligible bene-

ficiaries under section 1807 of the Social Security Act

and assistance 1s available to eligible low-income

tHR 1 EAS
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beneficiaries under section 18074 of such Act not
later than January 1, 2004.

(2) TRANSITION.—The Secretary shall provide
for an appropriate transition and discontinuation of
the programs under section 1807 and 1807A of the
Social Security Act. Such transition and discontinu-
ation shall ensure that such programs continue to op-
erate until the date on which the first enrollment pe-
riod under part D ends.

Subtitle C—Standards for
Electronic Prescribing

SEC. 121. STANDARDS FOR ELECTRONIC PRESCRIBING.

Title X1 (42 U.S.C. 1301 et seq.) s amended by adding

14 at the end the following new part:

15
16
17
18
19
20
21
22
23
24
25

“PART D—ELECTRONIC PRESCRIBING
“STANDARDS FOR ELECTRONIC PRESCRIBING
“SEC. 1180. (a) STANDARDS.—
“(1) DEVELOPMENT AND ADOPTION.—

“(A) IN GENERAL.—The Secretary shall de-
velop or adopt standards for transactions and
data elements for such transactions (in this sec-
tion referred to as ‘standards’) to enable the elec-
tronic transmission of medication history, eligi-
Dility, benefit, and other prescription informa-

tion.
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“(B) CONSULTATION.—In developing and
adopting the standards under subparagraph (A),
the Secretary shall consult with representatives
of physicians, hospitals, pharmacists, standard
setting organizations, pharmacy benefit man-
agers, beneficiary information exchange net-
works, technology experts, and representatives of
the Departments of Veterans Affairs and Defense
and other interested parties.
“(2) OBJECTIVE.—Any standards developed or

ted under this part shall be consistent with the

objectives of vmproving—

“(A) patient safety; and
“(B) the quality of care provided to pa-
tients.

“(3) REQUIREMENTS.—Any standards developed

or adopted under this part shall comply with the fol-

lowing:

tHR 1 EAS

“(A) PATIENT MAY REQUEST A WRITTEN
PRESCRIPTION.—The standards provide that—

“(1) a prescription shall be written and

not transmatted electronically if the patient

makes such a request; and
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“(11) no additional charges may be im-
posed on the patient for making such a re-
quest.

“(B) PATIENT-SPECIFIC MEDICATION HIS-

TORY, ELIGIBILITY, BENEFIT, AND OTHER PRE-

SCRIPTION INFORMATION.—

“(1) IN GENERAL.—The standards shall
accommodate electronic transmittal of pa-
tient-specific medication history, eligibility,
benefit, and other prescription information
among prescribing and dispensing profes-
stonals at the point of care.

“(i) REQUIRED INFORMATION.—The
mformation described in clause (v) shall in-
clude the following:

“(I) Information (to the extent
available and feasible) on the drugs
being prescribed for that patient and
other information relating to the medi-
cation history of the patient that may
be relevant to the appropriate prescrip-
tion for that patient.

“(11) Cost-effective alternatives (if

any) to the drug prescribed.
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“(I11) Information on eligibility
and benefits, including the drugs in-
cluded wn the applicable formulary and
any requirements for prior authoriza-
tion.

“(IV) Information on potential
wnteractions with drugs listed on the
medication history, graded by severity
of the potential interaction.

“(V) Other information to im-
prove the quality of patient care and
to reduce medical errors.

“(C) UNDUE BURDEN.—The standards shall
be designed so that, to the extent practicable, the
standards do not 1mpose an undue administra-
twe burden on the practice of medicine, phar-
macy, or other health professions.

“(D) COMPATIBILITY WITH ADMINISTRATIVE
SIMPLIFICATION AND PRIVACY LAWS.—The stand-
ards shall be—

“(1) consistent with the Federal regula-
tions (concerning the privacy of individ-
ually identifiable health information) pro-

mulgated under section 264(c) of the Health
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Insurance Portability and Accountability
Act of 1996; and
“(ie) compatible with the standards
adopted under part C.

“(4) TRANSFER OF INFORMATION.—The Sec-
retary shall develop and adopt standards for transfer-
ring among prescribing and insurance entities and
other mnecessary entities appropriate standard data
elements needed for the electronic exchange of medica-
tion hastory, eligibility, benefit, and other prescrip-
tion drug information and other health information
determaned appropriate in  compliance with the
standards adopted or modified under this part.

“(b) TIMETABLE FOR ADOPTION OF STANDARDS.—

“(1) IN GENERAL.—The Secretary shall adopt
the standards under this part by January 1, 2000.

“(2) ADDITIONS AND MODIFICATIONS TO STAND-
ARDS.—The Secretary shall, in consultation with ap-
propriate representatives of interested parties, review
the standards developed or adopted under this part
and adopt modifications to the standards (including
additions to the standards), as determined appro-
priate. Any addition or modification to such stand-
ards shall be completed in a manner which minimizes

the disruption and cost of compliance.
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“(c¢) COMPLIANCE WITH STANDARDS.—

“(1) REQUIREMENT FOR ALL INDIVIDUALS AND

ENTITIES THAT TRANSMIT OR RECEIVE PRESCRIP-

TIONS ELECTRONICALLY.—

tHR 1 EAS

“(A) IN GENERAL.—Indiwviduals or entities
that transmit or receive prescriptions electroni-
cally shall comply with the standards adopted or
modified under this part.

“(B) RELATION TO STATE LAWS.—The
standards adopted or modified under this part
shall supersede any State law or requlations per-
taining to the electronic transmission of medica-
tion hastory, eligibility, benefit and prescription
mformation.

“(2) TIMETABLE FOR COMPLIANCE.—

“(A) INITIAL COMPLIANCE.—

“(1) IN GENERAL.—Not later than 24
months after the date on which an initial
standard 1s adopted under this part, each
mdwvidual or entity to whom the standard
applies shall comply with the standard.

“(i) SPECIAL RULE FOR SMALL
HEALTH PLANS.—In the case of a small
health plan, as defined by the Secretary for
purposes of section 1175(b)(1)(B), clause (1)
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shall be applied by substituting ‘36 months’

Sfor 24 months’.

“(d) CoNnSULTATION WITH ATTORNEY GENERAL.—The
Secretary shall consult with the Attorney General before de-
veloping, adopting, or modifying a standard under this
part to ensure that the standard accommodates secure elec-
tronic transmission of prescriptions for controlled sub-
stances i a manner that minimazes the possibility of viola-
tions under the Comprehensive Drug Abuse Prevention and
Control Act of 1970 and related Federal laws.

“le) NO REQUIREMENT TO TRANSMIT OR RECEIVE
PRESCRIPTIONS KLECTRONICALLY.—Nothing in this part
shall be construed to require an individual or entity to

transmat or receive prescriptions electronically.
“GRANTS TO HEALTH CARE PROVIDERS TO IMPLEMENT
FELECTRONIC PRESCRIPTION PROGRAMS

“SEc. 1180A. (a) IN GENERAL.—The Secretary is au-
thorized to make grants to health care providers for the pur-
pose of assisting such entities to implement electronic pre-
seription programs that comply with the standards adopted
or modified under this part.

“(b) APPLICATION.—No grant may be made under this
section except pursuant to a grant application that 1s sub-
mitted i a time, manner, and form approved by the Sec-

retary.
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“(c) AUTHORIZATION OF APPROPRIATIONS.—There are
authorized to be appropriated for each of fiscal years 2000,
2007, and 2008, such sums as may be necessary to carry
out this section.”.
Subtitle D—Other Provisions
SEC. 131. ADDITIONAL REQUIREMENTS FOR ANNUAL FI-
NANCIAL REPORT AND OVERSIGHT ON MEDI-
CARE PROGRAM.
(a) IN GENERAL.—~Section 1817 (42 U.S.C. 13951) 1s
amended by adding at the end the following new subsection:
“(1) COMBINED REPORT ON OPERATION AND STATUS
OF THE TRUST FUND AND THE FEDERAL SUPPLEMENTARY
MEDICAL INSURANCE TRUST FUND (INCLUDING THE PRE-
SCRIPTION DRUG ACCOUNT).—In addition to the duty of
the Board of Trustees to report to Congress under subsection
(b), on the date the Board submits the report required under
subsection (b)(2), the Board shall submat to Congress a re-
port on the operation and status of the Trust Fund and
the Federal Supplementary Medical Insurance Trust Fund
established under section 1841 (including the Prescription
Drug Account within such Trust Fund), in this subsection
referred to as the “Trust Funds’. Such report shall include
the following information:
“(1) OVERALL SPENDING FROM THE GENERAL

FUND OF THE TREASURY.—A statement of total
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amounts obligated during the preceding fiscal year
Jrom the General Revenues of the Treasury to the
Trust Funds, separately stated in terms of the total
amount and i terms of the percentage such amount
bears to all other amounts obligated from such Gen-
eral Revenues during such fiscal year, for each of the
Jollowing amounts:

“(A) MEDICARE BENEFITS.—The amount
expended for payment of benefits covered under
this title.

“(B) ADMINISTRATIVE AND OTHER EX-
PENSES.—The amount expended for payments
not related to the benefits described wn subpara-
graph (A).

“(2) HISTORICAL OVERVIEW OF SPENDING.—
From the date of the inception of the program of in-
surance under this title through the fiscal year in-
volved, a statement of the total amounts referred to in
paragraph (1), separately stated for the amounts de-
seribed in subparagraphs (A) and (B) of such para-
graph.

“(3) 10-YEAR AND 50-YEAR PROJECTIONS.—An
estimate of total amounts referrved to in paragraph
(1), separately stated for the amounts described in

subparagraphs (4) and (B) of such paragraph, re-
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quired to be obligated for payment for benefits covered

under this title for each of the 10 fiscal years suc-

ceeding the fiscal year involved and for the 50-year
period beginning with the succeeding fiscal year.

“(4) RELATION TO OTHER MEASURES OF
GROWTH.—A comparison of the rate of growth of the
total amounts referred to in paragraph (1), separately
stated for the amounts described in subparagraphs
(A) and (B) of such paragraph, to the rate of growth
Jor the same period in—

“(A) the gross domestic product;

“(B) health insurance costs in the private
sector;

“(C)  employment-based health insurance
costs in the public and private sectors; and

“(D) other areas as determined appropriate
by the Board of Trustees.”.

(b) EFFECTIVE DATE.—The amendment made by sub-
sectron (a) shall apply with respect to fiscal years beginning
on or after the date of enactment of this Act.

(¢) CONGRESSIONAL HEARINGS.—It 1is the sense of
Jongress that the committees of jurisdiction of Congress
shall hold hearings on the reports submitted under section
1817(1) of the Social Security Act (as added by subsection
(@)).
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SEC. 132. TRUSTEES’ REPORT ON MEDICARE’S UNFUNDED

OBLIGATIONS.

(a) REPORT.—The report submitted wunder sections
1817(b)(2) and 1841(D)(2) of the Social Security Act (42
U.S.C. 13951(b)(2) and 1395t(b)(2)) during 2004 shall in-
clude an analysis of the total amount of the unfunded obli-
gations of the Medicare program under title XVIII of the
Social Security Act.

(b) MATTERS ANALYZED.—The analysis described in
subsection (A) shall compare the long-term obligations of
the Medicare program to the dedicated funding sources for
that program (other than general revenue transfers), includ-
g the combined obligations of the Federal Hospital Insur-
ance Trust Fund established under section 1817 of such Act
(42 U.S.C. 13951) and the Federal Supplementary Medical
Insurance Trust Fund established wunder section 1841 of
such Act (42 U.S.C. 1395t).

SEC. 133. PHARMACY BENEFIT MANAGERS TRANSPARENCY
REQUIREMENTS.

Subpart 3 of part D of title XVIII of the Social Secu-
rity Act (as added by section 101) 1s amended by adding
at the end the following new section:

“PHARMACY BENEFIT MANAGERS TRANSPARENCY

REQUIREMENTS

“SEc. 1860D-27. (a) PROHIBITION.—
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“(1) IN GENERAL—Notwithstanding any other
provision of law, an eligible entity offering a Medi-
care Prescription Drug plan under this part or a
MedicareAdvantage organization offering a
MedicareAdvantage plan under part C shall not enter
mto a contract with any pharmacy benefit manager
(in this section referred to as a ‘PBM’) that is owned
by a pharmaceutical manufacturing company.

“(2) PROVISION OF INFORMATION.—A PBM that
manages prescription drug coverage under this part
or part C shall provide the following information, on
an annual basis, to the Assistant Attorney General
Jor Antitrust of the Department of Justice and the In-
spector General of the Health and Human Services
Department:

“(A) The aggregate amount of any and all
rebates, discounts, administrative fees, pro-
motional allowances, and other payments re-
cewved or recovered from each pharmaceutical
manufacturer.

“(B) The amount of payments received or
recovered from each pharmaceutical manufac-
turer for each of the top 50 drugs as measured

by volume (as determined by the Secretary).
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“(C) The percentage differential between the

price the PBM pays pharmacies for a drug de-

seribed in subparagraph (B) and the price the

PBM charges a Medicare Prescription Drug

Plan or a MedicareAdvantage organization for

such drug.

“(b) FAILURE TO DISCLOSE.—

“(1) CrviL. PENALTY.—Any PBM that fails to
comply with subsection (a) shall be liable for a civil
penalty as determined appropriate through regula-
tions promulgated by the Attorney General. Such pen-
alty may be recovered in a civil action brought by the
United States.

“(2) COMPLIANCE AND EQUITABLE RELIEF.—If
any PBM fails to comply with subsection (a), the
Unated States district court may order compliance,
and may grant such other equitable relief as the court
m its discretion determines necessary or appropriate,
upon application of the Assistant Attorney General.

“(c) DISCLOSURE EXEMPTION.—Any information

21 filed with the Assistant Attorney General under subsection

22 (a)(2) shall be exempt from disclosure under section 552

23 of title 5, and no such information may be made public,

24 except as may be relevant to any administrative or judicial

25 action or proceeding. Nothing in this section is intended
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to prevent disclosure to either body of Congress or to any

duly authorized committee or subcommittee of the Con-

gress.”.

SEC. 134. OFFICE OF THE MEDICARE BENEFICIARY ADVO-
CATE.

(a) ESTABLISHMENT.—Not later than 1 year after the
date of enactment of this Act, the Secretary shall establish
within the Department of Health and Human Services, an
Office of the Medicare Beneficiary Advocate (in this section
referred to as the “Office”).

(b) Duries.—The Office shall carry out the following
activities:

(1) Establishing a toll-free telephone number for
medicare beneficiaries to use to obtain information on
the medicare program, and particularly with respect
to the benefits provided under part D of title XVIII
of the Social Security Act and the Medicare Prescrip-
tion Drug plans and MedicareAdvantage plans offer-
g such benefits. The Office shall ensure that the toll-
free telephone number accommodates beneficiaries
with disabilities and limited-English proficiency.

(2) Establishing an Internet website with easily
accessible information regarding Medicare Prescrip-

tion Drug plans and MedicareAdvantage plans and
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the benefits offered under such plans. The website

shall—

(A) be updated regularly to reflect changes
m services and benefits, including with respect to
the plans offered in a region and the associated
monthly premiums, benefits offered, formularies,
and contact information for such plans, and to
ensure that therve are no broken links or errors;

(B) have printer-friendly, downloadable fact
sheets on the medicare coverage options and ben-
efits;

(C) be easy to navigate, with large print
and easily recognizable links; and

(D) provide links to the websites of the eligi-
ble entities participating wn part D of title
XVIII.

(3) Providing regional publications to medicare

beneficiaries that include regional contacts for infor-
mation, and that inform the beneficiaries of the pre-
scription drug benefit options under title XVIII of the

Social Security Act, including with respect to—

(A) monthly premiums;
(B) formularies; and

(C) the scope of the benefils offered.
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(4) Conducting outreach to medicare bene-
Jiciaries to inform the beneficiaries of the medicare
coverage options and benefits under parts A, B, C,
and D of title XVIII of the Social Security Act.

(5) Working with local benefits administrators,
ombudsmen, local benefits specialists, and advocacy
groups to ensure that wmedicare beneficiaries are
aware of the medicare coverage options and benefits
under parts A, B, C, and D of title XVIII of the So-
cial Security Act.

(¢) FUNDING.—

(1) ESTABLISHMENT.—Of the amounts author-
wzed to be appropriated under the Secretary’s discre-
tion for administrative expenditures, $2,000,000 may
be used to establish the Office in accordance with this
section.

(2) OPERATION—With respect to each fiscal
year occurring after the fiscal year in which the Of-
fice 1is established under this section, the Secretary
may use, out of amounts authorized to be appro-
priated under the Secretary’s discretion for adminis-
trative expenditures for such fiscal year, such sums as
may be necessary to operate the Office in that fiscal

year.
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1 TITLE IMMEDICAREADVANTAGE
2  Subtitle A—MedicareAdvantage
3 Competition
4 SEC. 201. ELIGIBILITY, ELECTION, AND ENROLLMENT.
5 Section 1851 (42 U.S.C. 1395w-21) s amended to
6 read as follows:
7 “ELIGIBILITY, ELECTION, AND ENROLLMENT
8 “Sec. 1851. (a) CHOICE OF MEDICARE BENEFITS
9 THurouGH MEDICAREADVANTAGE PLANS.—
10 “(1) IN GENERAL.—Subject to the provisions of
11 this section, each MedicareAdvantage eligible indi-
12 vidual (as defined in paragraph (3)) is entitled to
13 elect to receive benefits under this title—
14 “(A) through—
15 “(1) the orginal Medicare fee-for-serv-
16 wce program under parts A and B; and
17 “(11) the wvoluntary prescription drug
18 delivery program under part D; or
19 “(B) through enrollment m a
20 MedicareAdvantage plan under this part.
21 “(2) TYPES OF MEDICAREADVANTAGE PLANS
22 THAT MAY BE AVAILABLE.—A MedicareAdvantage
23 plan may be any of the following types of plans of
24 health insurance:
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“(A) COORDINATED CARE PLANS.—Coordi-
nated care plans which provide health care serv-
1ces, including health maintenance organization
plans (with or without point of service options)
and plans offered by provider-sponsored organi-
zations (as defined in section 1855(d)).

“(B) COMBINATION OF MSA PLAN AND CON-
TRIBUTIONS TO MEDICAREADVANTAGE MSA.—An
MSA plan, as defined i section 1859(b)(3), and
a contribution into a MedicareAdvantage med-
real savings account (MSA).

“(C) PRIVATE FEE-FOR-SERVICE PLANS.—A
MedicareAdvantage private fee-for-service plan,
as defined 1n section 1859(D)(2).

“(3)  MEDICAREADVANTAGE  ELIGIBLE  INDI-

VIDUAL.—

“(A) IN GENERAL—Subject to subpara-
graph — (B), wn  this  title,  the  term
‘MedicareAdvantage eligible individual’ means
an indwidual who s entitled to (or enrolled for)
benefits under part A, enrvolled under part B,
and enrolled under part D.

“(B) SPECIAL RULE FOR END-STAGE RENAL

DISEASE.—Such term shall not include an indi-
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vidual medically determined to have end-stage

renal disease, except that—

“(r) an individual who develops end-
stage renal disease while enrolled wn «a
Medicare+Choice or a MedicareAdvantage
plan may continue to be enrolled in that
plan; and

“(11) in the case of such an individual
who 1s enrolled mn a Medicare+Choice plan
or a MedicareAdvantage plan under clause
(i) (or subsequently under this clause), if
the enrollment 1is discontinued under cir-
cumstances described m section
1851(e)(4)(A), then the individual will be
treated as a ‘MedicareAdvantage eligible in-
dvvidual’ for purposes of electing to con-
tinue enrollment m another

MedicareAdvantage plan.

“(b) SPECIAL RULES.—

tHR 1 EAS

“(1) RESIDENCE REQUIREMENT.—

“(A) IN GENERAL.—Euxcept as the Secretary

may otherwise provide and except as provided i
subparagraph (C), an indiwvidual s eligible to
elect a MedicareAdvantage plan offered by a

MedicareAdvantage organization only if the plan
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serves the geographic area in which the indi-
vidual resides.

“(B) CONTINUATION OF ENROLLMENT PER-
MITTED.—Pursuant to rules specified by the Sec-
retary, the Secretary shall provide that a plan
may offer to all indiwviduals residing in a geo-
graphic area the option to continue enrollment
m the plan, notwithstanding that the individual
no longer resides in the service area of the plan,
so long as the plan provides that individuals ex-
ercising this option have, as part of the basic
benefits described in section 1852(a)(1)(A), rea-

sonable access within that geographic area to the

Jull range of basic benefits, subject to reasonable

cost-sharing liability in obtaining such benefits.

“(C') CONTINUATION OF ENROLLMENT PER-
MITTED WHERE SERVICE CHANGED.—Notwith-
standing subparagraph (A) and in addition to
subparagraph (B), if a MedicareAdvantage orga-
nization eliminates from its service area a
MedicareAdvantage payment area that was pre-
viously within its service area, the organization
may elect to offer indwiduals residing in all or
portions of the affected area who would otherwise

be ineligible to continue enrollment the option to
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continue enrollment wn a MedicareAdvantage
plan 1t offers so long as—
“(1) the enrollee agrees to receive the
Sfull range of basic benefits (excluding emer-
gency and wrgently needed care) exclusively
at facilities designated by the organization
within the plan service area; and
“(11) there 18 no other
MedicareAdvantage plan offered in the area
wm whach the enrollee resides at the tvme of
the organization’s election.

“(2) SPECIAL RULE FOR CERTAIN INDIVIDUALS

COVERED UNDER FEHBP OR ELIGIBLE FOR VETERANS

OR MILITARY HEALTH BENEFITS.—

tHR 1 EAS

“(A) FEHBP.—An individual who 1s en-
rolled wn a health benefit plan under chapter 89
of title 5, United States Code, is not eligible to
enroll in an MSA plan until such time as the
Director of the Office of Management and Budget
certifies to the Secretary that the Office of Per-
sonnel Management has adopted policies which
will ensure that the enrollment of such individ-
uals i such plans urll not result in increased
expenditures for the Federal Government for

health benefit plans under such chapter.
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“(B) VA AND DOD.—The Secretary may
apply rules svmilar to the rules described in sub-
paragraph (A) in the case of individuals who are
eligible for health care benefits under chapter 55
of title 10, Unated States Code, or under chapter
17 of title 38 of such Code.

“(3) LIMITATION ON ELIGIBILITY OF QUALIFIED
MEDICARE BENEFICIARIES AND OTHER MEDICAID
BENEFICIARIES TO ENROLL IN AN MSA PLAN.—An in-
duvidual who 1s a qualified medicare beneficiary (as
defined n section 1905(p)(1)), a qualified disabled
and working indiwidual  (described in  section
1905(s)), an  indwvidual  described —in  section
1902(a)(10)(K)(111), or otherwise entitled to medicare
cost-sharing under a State plan under title XIX s
not eligible to enroll in an MSA plan.

“(4) COVERAGE UNDER MSA PLANS ON A DEM-
ONSTRATION BASIS.—

“(A) IN GENERAL.—An individual s not el-
1gible to enroll in an MSA plan under this
part—

“(v) on or after January 1, 2004, un-
less the enrollment 1is the continuation of
such an enrollment in effect as of such date;

or
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1 “(1n) as of any date if the number of
2 such indwviduals so enrolled as of such date
3 has reached 390,000.
4 Under rules established by the Secretary, an in-
5 diwvidual is not eligible to enroll (or continue en-
6 rollment) mn an MSA plan for a year unless the
7 mdividual provides assurances satisfactory to the
8 Secretary that the individual will reside in the
9 Unated States for at least 183 days during the
10 year.
11 “(B) EvaLuATION.—The Secretary shall
12 reqularly evaluate the impact of permitting en-
13 rollment in MSA plans under this part on selec-
14 tion (including adverse selection), use of preven-
15 twve care, access to care, and the financial status
16 of the Trust Funds under this title.
17 “(C) REPORTS.—The Secretary shall submit
18 to Congress periodic reports on the numbers of
19 mdividuals enrolled in such plans and on the
20 evaluation being conducted under subparagraph
21 (B).
22 “(¢) PROCESS FOR EXERCISING CHOICE.—
23 “(1) IN GENERAL.—The Secretary shall establish
24 a process through which elections described in sub-
25 section (a) are made and changed, including the form
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and manner in which such elections are made and
changed. Such elections shall be made or changed only
during coverage election periods specified under sub-
section (e) and shall become effective as provided in
subsection (f).
“r2) COORDINATION THROUGH
MEDICAREADVANTAGE ORGANIZATIONS.—
“(A) ENROLLMENT—Such process shall
permit an indwidual who wishes to elect a
MedicareAdvantage — plan  offered by  a
MedicareAdvantage organization to make such
election through the filing of an appropriate elec-
tion form with the organization.
“(B) DISENROLLMENT.—Such process shall
permit an individual, who has elected a
MedicareAdvantage — plan  offered by  «a
MedicareAdvantage organization and who wishes
to terminate such election, to terminate such elec-
tion through the filing of an appropriate election
Jorm with the organization.
“(3) DEFAULT.—
“(A) INITIAL ELECTION.—
“(t) IN GENERAL.—Subject to clause
(11), an indwidual who fails to make an

election during an initial election period
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under subsection (e)(1) is deemed to have
chosen the original medicare fee-for-service
program option.

“(in) SEAMLESS CONTINUATION OF
COVERAGE.—The Secretary wmay establish
procedures under which an individual who
1s enrolled in a Medicare+Choice plan or
another — health — plan  (other  than «a
MedicareAdvantage plan) offered by a
MedicareAdvantage  organization at  the
time of the mitial election period and who
Jfails to elect to receive coverage other than
through the organization is deemed to have
elected the MedicareAdvantage plan offered
by the organization (or, if the organization
offers more than 1 such plan, such plan or
plans as the Secretary identifies under such
procedures).

“(B) CONTINUING PERIODS.—An individual

who has made (or is deemed to have made) an
election under this section is considered to have
continued to make such election until such time

as—

“(1) the individual changes the election

under thas section; or
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“(11) the MedicareAdvantage plan with

respect to which such election 1s i effect 1s
discontinued  or, subject to subsection
(b)(1)(B), mo longer serves the area 1in

whach the individual resides.

“(d) PROVIDING INFORMATION TO PROMOTE IN-

FORMED CHOICE.—

“(1) IN GENERAL.—The Secretary shall provide

Jor activities under this subsection to broadly dissemi-

nate information to medicare beneficiaries (and pro-

spective medicare beneficiaries) on the coverage op-

tions provided under this section in order to promote

an actwe, informed selection among such options.

tHR 1 EAS

“(2) PROVISION OF NOTICE.—

“(A) OPEN SEASON NOTIFICATION.—At least

15 days before the beginning of each annual, co-
ordinated election period (as defined wn sub-
section (e)(3)(B)), the Secretary shall mail to
each MedicareAdvantage eligible individual re-

siding i an area the following:

“(t)  GENERAL  INFORMATION.—The
general mformation described i paragraph
(3).

“(i1) LIST OF PLANS AND COMPARISON

OF PLAN OPTIONS.—A list identifying the
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MedicareAdvantage plans that are (or will

be) available to residents of the area and in-

Jormation described in paragraph (4) con-

cerning such plans. Such information shall

be presented in a comparative form.
“(iit)  ADDITIONAL  INFORMATION.—

Any other information that the Secretary

determines will assist the individual n

making the election under this section.

The mailing of such information shall be coordi-
nated, to the extent practicable, with the mailing
of any annual notice under section 1804.

“(B) NOTIFICATION TO NEWLY ELIGIBLE
MEDICAREADVANTAGE ELIGIBLE INDIVIDUALS.—
To the extent practicable, the Secretary shall, not
later than 30 days before the beginning of the
mitial MedicareAdvantage enrollment period for
an individual described in  subsection (e)(1),
mail to the idividual the information described
wm subparagraph (A).

“(C) FOrM.—The information disseminated
under this paragraph shall be written and for-
matted using language that is easily understand-

able by medicare beneficiaries.
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“(D) PERIODIC UPDATING.—The informa-
tion described in subparagraph (A) shall be up-
dated on at least an annual basis to reflect
changes in the availability of MedicareAdvantage
plans, the benefits under such plans, and the
MedicareAdvantage monthly basic beneficiary

premium, MedicareAdvantage monthly  bene-

fictary premium for enhanced medical benefits,

and MedicareAdvantage monthly beneficiary ob-

ligation for qualified prescription drug coverage

Jor such plans.

“(3) GENERAL INFORMATION.—General informa-

tion under this paragraph, with respect to coverage
under this part during a year, shall include the fol-

lowing:

“(A) BENEFITS UNDER THE ORIGINAL

MEDICARE  FEE-FOR-SERVICE  PROGRAM  OP-

TION.—A general description of the benefils cov-
ered under parts A and B of the original medi-
care fee-for-service program, including—

“(1) covered items and services;

“(11) beneficiary cost-sharing, such as

deductibles, coinsurance, and copayment

amounts; and
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“(111) any beneficiary liability for bal-
ance billing.

“(B) CATASTROPHIC COVERAGE AND COM-
BINED DEDUCTIBLE.—A description of the cata-
strophic coverage and unified deductible applica-
ble under the plan.

“(C) OUTPATIENT PRESCRIPTION DRUG
COVERAGE BENEFITS.—The information required
under section 1860D—4 with respect to coverage
Jor preseription drugs under the plan.

“(D) KELECTION PROCEDURES.—Informa-
tion and instructions on how to exercise election
options under this section.

“(E) RiGHTS.—A general description of
procedural rights (including grievance and ap-
peals procedures) of beneficiaries under the origi-
nal medicare fee-for-service program (including
such — rghts  under part D) and  the
MedicareAdvantage program and the right to be
protected against discrimination based on health
status-related factors under section 1852(b).

“(F) INFORMATION ON MEDIGAP AND MEDI-
JARE SELECT.—A general description of the ben-
efits, enrollment rights, and other requirements

applicable to medicare supplemental policies
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under section 1882 and provisions relating to

medicare select policies  described in  section

1882(1).

“(G) POTENTIAL FOR CONTRACT TERMI-
NATION.—The fact that a MedicareAdvantage or-
ganization may terminate its contract, refuse to
renew its contract, or reduce the service area in-
cluded wn 1ts contract, under this part, and the
effect of such a termination, nonrenewal, or serv-
1ce area reduction may have on individuals en-
rolled with the MedicareAdvantage plan under
this part.

“(4) INFORMATION COMPARING PLAN OPTIONS.—
Information under this paragraph, with respect to a
MedicareAdvantage plan for a year, shall include the
Jollowing:

“(A)  BENEFITS.—The benefits  covered
under the plan, including the following:

“(1) Covered items and services beyond
those provided wnder the original medicare
fee-for-service program option.

“(11) Beneficiary cost-sharing for any
items and services described n clause (1)

and paragraph (3)(A)(1), including infor-
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mation on the unified deductible under sec-
tion 1852(a)(1)(C).

“(iir) The maximuwm limitations on
out-of-pocket  expenses  under  section
1852(a)(1)(0).

“(iw) In the case of an MSA plan, dif-
Jferences in cost-sharing, premiwms, and bal-
ance billing under such a plan compared to
under other MedicareAdvantage plans.

“(v) In the case of a
MedicareAdvantage private  fee-for-service
plan, differences in cost-sharing, premiums,
and balance billing under such a plan com-
pared to under other MedicareAdvantage
plans.

“(vr) The extent to which an enrollee
may obtain benefits through out-of-network
health care providers.

“(vir) The extent to which an enrollee
may select among in-network providers and
the types of providers participating in the
plan’s network.

“(vitr) The organization’s coverage of

emergency and urgently needed care.
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“(ix) The comparative information de-
seribed in section 1860D—4(b)(2) relating to
prescription drug coverage under the plan.
“(B) PREMIUMS.—

“(1) IN GENERAL.—The
MedicareAdvantage monthly basic  bene-
ficiary premium and MedicareAdvantage
monthly beneficiary premium for enhanced
medical benefits, if any, for the plan or, in
the case of an  MSA  plan, the
MedicareAdvantage  monthly  MSA  pre-
Mminm.

“(i1) REDUCTIONS.—The reduction wn
part B premiums, if any.

“(111) NATURE OF THE PREMIUM FOR
ENHANCED MEDICAL BENEFITS.—Whether
the MedicareAdvantage monthly premium
Jor enhanced benefits 1s optional or manda-
tory.

“(C) SERVICE AREA.—The service area of

the plan.

“(D) QUALITY AND PERFORMANCE.—Plan

quality and performance indicators for the bene-
fits under the plan (and how such indicators

compare to quality and performance indicators
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under the original medicare fee-for-service pro-
gram under parts A and B and under the vol-
untary prescription  drug delwery program
under part D in the area involved), including—
“(r) disenrollment rates for medicare
enrollees electing to receive benefits through
the plan for the previous 2 years (excluding
disenrollment due to death or moving out-
side the plan’s service area);
“(11) information on medicare enrollee
satisfaction;
“(111) anformation on health outcomes;
and
“(iv) the recent record regarding com-
pliance of the plan with requirements of
this part (as determined by the Secretary).
“(5) MAINTAINING A TOLL-FREE NUMBER AND
INTERNET SITE.—The Secretary shall maintain «a
toll-free number  for mquires regarding
MedicareAdvantage options and the operation of this
part in all areas in which MedicareAdvantage plans
are offered and an Internet site through which indi-
viduals  may electronically obtain information on

such options and MedicareAdvantage plans.
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“(6) USE OF NON-FEDERAL ENTITIES.—The Sec-
retary may enter into contracts with non-Federal en-

tities to carry out activities under this subsection.

“(7) PROVISION OF INFORMATION.—A
MedicareAdvantage organization shall provide the
Secretary with such information on the organization
and each MedicareAdvantage plan it offers as may be
required for the preparation of the information re-
Jerred to in paragraph (2)(A).

“(e) COVERAGE KLECTION PERIODS.—

“(1) INITIAL CHOICE UPON ELIGIBILITY TO MAKE
ELECTION IF MEDICAREADVANTAGE PLANS AVAILABLE
TO INDIVIDUAL.—If, at the time an indwvidual first
becomes eligible to elect to receive benefits under part
B or D (whichever is later), there is 1 or more
MedicareAdvantage plans offered in the area in which
the indwidual resides, the individual shall make the
election under this section during a period specified
by the Secretary such that if the individual elects a
MedicareAdvantage plan during the period, coverage
under the plan becomes effective as of the first date
on which the idividual may receive such coverage.

“(2) OPEN ENROLLMENT AND DISENROLLMENT
OPPORTUNITIES.—Subject to paragraph (5), the fol-

lowing rules shall apply:
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“(A) CONTINUOUS OPEN ENROLLMENT AND
DISENROLLMENT THROUGH 2005.—At any time
during the period beginning January 1, 1998,
and ending on  December 31, 2005, «a
Medicare+Choice eligible individual may change
the election under subsection (a)(1).

“(B) CONTINUOUS OPEN ENROLLMENT AND
DISENROLLMENT FOR FIRST 6 MONTHS DURING
2006.—

“(1) IN GENERAL.—Subject to clause

(i1) and subparagraph (D), at any time

during the first 6 months of 20006, or, if the

mdividual first becomes a

MedicareAdvantage eligible individual duwr-

mg 2006, during the first 6 months during

2006 wn  which the ndwvidual 15 «a

MedicareAdvantage eligible individual, «a

MedicareAdvantage eligible individual may

change the election under subsection (a)(1).

“(i1) LIMITATION OF 1 CHANGE.—An
mdwidual may exercise the right under
clause (v) only once. The limitation under
this clause shall not apply to changes in
elections effected during an annual, coordi-

nated election period under paragraph (3)
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or during a special enrollment period under
the first sentence of paragraph (4).

“(C) CONTINUOUS OPEN ENROLLMENT AND

DISENROLLMENT FOR FIRST 3 MONTHS IN SUB-

tHR 1 EAS

SEQUENT YEARS.—

“(t) IN GENERAL.—Subject to clause
(11) and subparagraph (D), at any time
during the first 3 months of 2007 and each
subsequent year, or, if the individual first
becomes a MedicareAdvantage eligible indi-
vidual during 2007 or any subsequent year,
during the first 3 months of such year in
which the mdwidual 18 a
MedicareAdvantage eligible individual, «a
MedicareAdvantage eligible individual may
change the election under subsection (a)(1).

“(11) LIMITATION OF 1 CHANGE DURING
OPEN ENROLLMENT PERIOD EACH YEAR.—
An individual may exercise the right under
clause (i) only once during the applicable 3-
month period described in such clause in
each year. The limitation under this clause
shall not apply to changes in elections ef-
fected during an annual, coordinated elec-

tion period under paragraph (3) or during
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a special enrollment period under para-

graph (4).

“(D) CONTINUOUS OPEN ENROLLMENT FOR
INSTITUTIONALIZED INDIVIDUALS.—At any time
during 2006 or any subsequent year, in the case
of a MedicareAdvantage eligible individual who
1s institutionalized (as defined by the Secretary),
the ndwidual may elect under subsection
()(1)—

“(1) to enroll in a MedicareAdvantage
plan; or
“(11) to change the MedicareAdvantage
plan in which the indwvidual s enrolled.
“(3) ANNUAL, COORDINATED ELECTION PE-

“(A) IN GENERAL.—Subject to paragraph
(5), each individual who s eligible to make an
election under this section may change such elec-
tion during an annual, coordinated election pe-
riod.

“(B) ANNUAL, COORDINATED ELECTION PE-
RIOD.—For purposes of this section, the term
‘annual, coordinated election period’ means, with
respect to a year before 2003 and after 2006, the

month of November before such year and with re-
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spect to 2003, 2004, 2005, and 20006, the period
beginning on November 15 and ending on De-
cember 31 of the year before such year.

“(C) MEDICAREADVANTAGE HEALTH INFOR-
MATION FAIRS.—During the fall season of each
year (beginning with 2006), in conjunction with
the annual coordinated election period defined in
subparagraph (B), the Secretary shall provide
Jor a nationally coordinated educational and
publicity campaign to mform
MedicareAdvantage eligible individuals —about
MedicareAdvantage plans and the election proc-
ess provided under this section.

“(D) SPECIAL INFORMATION CAMPAIGN IN
2005.—During the period beginning on November
15, 2005, and ending on December 31, 2005, the
Secretary shall provide for an educational and
publicity campaign to mform
MedicareAdvantage eligible individuals about the
availability of MedicareAdvantage plans, and el-
1gible organizations with risk-sharing contracts
under section 1876, offered in different areas and
the election process provided under this section.

“(4) SPECIAL ELECTION PERIODS.—KEffective on

and after January 1, 2006, an individual may dis-
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continue an election of a MedicareAdvantage plan of-
Jered by a MedicareAdvantage organization other
than during an annual, coordinated election period
and make a new election under this section 1f—

“(A)(v) the certification of the organization
or plan under this part has been terminated, or
the organization or plan has notified the indi-
vidual of an impending termination of such cer-
tification; or

“(1n) the organization has terminated or
otherwise discontinued providing the plan in the
area in which the individual resides, or has noti-
fied the idividual of an impending termination
or discontinuation of such plan;

“(B) the individual 1is no longer eligible to
elect the plan because of a change in the individ-
ual’s place of residence or other change in cir-
cumstances (specified by the Secretary, but not
mcluding termination of the individual’s enroll-
ment on the basis described in clause (1) or (i)
of subsection (g)(3)(B));

“(C) the indwidual demonstrates (in ac-
cordance with guidelines established by the Sec-

retary) that—
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“(1) the organization offering the plan
substantially violated a material provision
of the organization’s contract under this
part in relation to the individual (includ-
g the failure to provide an enrollee on a
timely basis medically mnecessary care for
which benefits are available under the plan
or the failure to provide such covered care
m  accordance with — applicable  quality

standards); or
“(11) the organization (or an agent or
other entity acting on the organization’s be-
half) materially misrepresented the plan’s
provisions i marketing the plan to the in-

didual; or

“(D) the individual meets such other excep-
tional conditions as the Secretary may provide.
Effective on and after January 1, 20006, an indi-
vidual who, upon first becoming eligible for benefits
under part A at age 65, enrolls in a
MedicareAdvantage plan under this part, the indi-
vidual may discontinue the election of such plan, and
elect coverage under the original fee-for-service plan,
at any time during the 12-month period beginning on

the effective date of such enrollment.

tHR 1 EAS



© 00O N O 0o B~ W N PP

N N DN DN DD P PP PP PP PP
o A W N P O ©W 00 N O 0O b W N B~ O

261
“(5) SPECIAL RULES FOR MSA PLANS.—Notwith-
standing the preceding provisions of this subsection,
an individual—
“(A) may elect an MSA plan only during—
“(1) an initial open enrollment period
described in paragraph (1);
“(in) an annual, coordinated election
period described in paragraph (3)(B); or
“(111) the month of November 1998;
“(B) subject to subparagraph (C), may not
discontinue an election of an MSA plan except
during the periods described in clause (11) or
(11r) of subparagraph (A) and under the first
sentence of paragraph (4); and
“(C) who elects an MSA plan during an
annual, coordinated election period, and who
never previously had elected such a plan, may
revoke such election, in a manner determined by
the Secretary, by not later than December 15 fol-
lowing the date of the election.
“(6) OPEN ENROLLMENT PERIODS.—Subject to
paragraph (5), a MedicareAdvantage organization—
“(A) shall accept elections or changes to
elections during the nitial enrollment periods

described in paragraph (1), during the period be-
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ginning on November 15, 2005, and ending on
December 31, 2005, and during the annual, co-
ordinated election period under paragraph (3)
Jor each subsequent year, and during special
election periods described wn the first sentence of
paragraph (4); and

“(B) may accept other changes to elections
at such other times as the organization provides.

“(f) EFFECTIVENESS OF ELECTIONS AND CHANGES OF

FELECTIONS.—

“(1) DURING INITIAL COVERAGE ELECTION PE-
RIOD.—An election of coverage made during the ini-
tiwal  coverage election  period under  subsection
(e)(1)(A) shall take effect upon the date the individual
becomes entitled to (or envolled for) benefits under
part A, enrolled under part B, and enrolled under
part D, except as the Secretary may provide (con-
sistent with sections 1838 and 1860D-2)) in order to
prevent retroactive coverage.

“(2) DURING CONTINUOUS OPEN ENROLLMENT
PERIODS.—An election or change of coverage made
under subsection (e)(2) shall take effect with the first
day of the first calendar month following the date on

whach the election or change is made.
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“(3) ANNUAL, COORDINATED ELECTION PE-
RIOD.—An election or change of coverage made duwr-
mg an annual, coordinated election period (as defined
i subsection (e)(3)(B)) in a year shall take effect as
of the first day of the following year.

“(4) OTHER PERIODS.—An election or change of
coverage made during any other period under sub-
section (e)(4) shall take effect in such manner as the
Secretary provides in a manner consistent (to the ex-
tent practicable) with protecting continuity of health
benefit coverage.

“(9) GUARANTEED ISSUE AND RENEWAL.—

“(1) IN GENERAL.—Kzxcept as provided in this
subsection, a MedicareAdvantage organization shall
provide that at any time during which elections are
accepted wunder this section with respect to a
MedicareAdvantage plan offered by the organization,
the organization will accept without restrictions indi-
viduals who are eligible to make such election.

“(2) PrRIORITY.—If the Secretary determines that
a MedicareAdvantage organization, in relation to a
MedicareAdvantage plan it offers, has a capacity
limit and the number of MedicareAdvantage eligible
mdividuals who elect the plan under this section ex-

ceeds the capacity lvmat, the organization may limat

tHR 1 EAS
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lection of individuals of the plan under this sec-

tion but only if priority in election 1s provided—

“(A) first to such individuals as have elect-
ed the plan at the time of the determination; and
“(B) then to other such individuals in such
a manner that does not discriminate, on a basis
described in section 1852(b), among the individ-

uals (who seek to elect the plan).

The preceding sentence shall not apply if it would re-

sult an the enrollment of enrollees substantially non-

representative, as determined in accordance with reg-

ulations of the Secretary, of the medicare population

wn the service area of the plan.

“(3) LIMITATION ON TERMINATION OF ELEC-

TION.—

tHR 1 EAS

“(A) IN GENERAL—Subject to subpara-
graph (B), a MedicareAdvantage organization
may not for any reason terminate the election of
any andwidual  under  this  section  for a
MedicareAdvantage plan it offers.

“(B) BASIS FOR TERMINATION OF ELEC-
TION.—A MedicareAdvantage organization may
terminate an individual’s election under this sec-
tion with respect to a MedicareAdvantage plan it

offers 1f—
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“(0) any MedicareAdvantage monthly
basic beneficiary premium,
MedicareAdvantage monthly beneficiary ob-
ligation for qualified prescription drug cov-
erage, or MedicareAdvantage monthly bene-
ficiary premium for required or optional
enhanced medical benefits required with re-
spect to such plan are not paid on a timely
basis (consistent with standards under sec-
tion 1856 that provide for a grace period
Jor late payment of such premiums);

“(1n) the individual has engaged in
disruptive behavior (as specified in such
standards); or

“(1) the plan s terminated with re-
spect to all imdwviduals under this part in
the area in which the individual resides.
“(C) CONSEQUENCE OF TERMINATION.—

“(1) TERMINATIONS FOR CAUSE.—Any
mdwidual  whose  election 1s  terminated
under clause (1) or (1) of subparagraph (B)
18 deemed to have elected to receive benefits
under the original medicare fee-for-service

program option.
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“(it) TERMINATION BASED ON PLAN

TERMINATION OR SERVICE AREA REDUC-

TION.—Any individual whose election 1s

terminated under subparagraph (B)(i11)

shall have a special election period under
subsection (e)(4)(A) in which to change cov-
erage  to  coverage  under  another

MedicareAdvantage plan. Such an indi-

vidual who fails to make an election during

such period 1s deemed to have chosen to
change coverage to the original medicare
fee-for-service program option.

“(D) ORGANIZATION OBLIGATION WITH RE-
SPECT TO ELECTION FORMS.—Pursuant to a
contract — under  section  1857858.,  each
MedicareAdvantage organization receiving an
election form under subsection (c)(2) shall trans-
mit to the Secretary (at such time and in such
manner as the Secretary may specify) a copy of
such form or such other information respecting

the election as the Secretary may specify.

“(h) APPROVAL OF MARKETING MATERIAL AND APPLI-

JATION FORMS.—

“(1) SUBMISSION.—No marketing wmaterial or

application — form may be distributed by «a
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MedicareAdvantage organization to (or for the use of)
MedicareAdvantage eligible individuals unless—

“(A) at least 45 days (or 10 days in the
case described in paragraph (5)) before the date
of distribution the organization has submatted
the material or form to the Secretary for review;
and

“(B) the Secretary has not disapproved the
distribution of such material or form.

“(2) REVIEW.—The standards established under
section 1856 shall include guidelines for the review of
any wmaterial or form submitted and wunder such
gurdelines the Secretary shall disapprove (or later re-
quire the correction of) such material or form if the
material or form is materially inaccurate or mis-
leading or otherwise makes a material misrepresenta-
tion.

“(3) DEEMED APPROVAL (1-STOP SHOPPING).—
In the case of material or form that is submatted
under paragraph (1)(A) to the Secretary or a re-
gronal office of the Department of Health and Human
Services and the Secretary or the office has not dis-
approved the distribution of marketing material or
Jorm under paragraph (1)(B) with respect to a

MedicareAdvantage plan in an area, the Secretary is
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deemed not to have disapproved such distribution in
all other areas covered by the plan and organization
except with regard to that portion of such material or
Jorm that 1s specific only to an area involved.

“(4) PROHIBITION OF CERTAIN MARKETING
PRACTICES.—Each MedicareAdvantage organization
shall conform to fair marketing standards, in relation
to MedicareAdvantage plans offered under this pairt,
mcluded in the standards established under section
1856. Such standards—

“(A) shall not permit a MedicareAdvantage
organization to provide for cash or other mone-
tary rebates as an inducement for enrollment or
otherwise (other than as an additional benefit
described in section 1854(g)(1)(C)(1)); and

“(B) may include a prohibition against a
MedicareAdvantage organization (or agent of
such an organization) completing any portion of
any election form wused to carry out elections
under this section on behalf of any individual.
“(5) SPECIAL TREATMENT OF MARKETING MATE-

RIAL FOLLOWING MODEL MARKETING LANGUAGE.—In
the case of marketing material of an organization
that uses, without modification, proposed model lan-

guage specified by the Secretary, the period specified

tHR 1 EAS
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e paragraph (1)(A) shall be reduced from 45 days to
10 days.

“(1) EFFECT OF ELECTION OF MEDICAREADVANTAGE

PrLAN OPTION.—

SEC.

“(1) PAYMENTS TO ORGANIZATIONS.—Subject to
sections 1852(a)(5), 1853(h), 1853(1), 1886(d)(11),
and 1886(h)(3)(D), payments under a contract with
a  MedicareAdvantage organization under section
1853(a) with respect to an individual electing a
MedicareAdvantage plan offered by the organization
shall be instead of the amounts which (in the absence
of the contract) would otherwise be payable under
parts A, B, and D for items and services furnished
to the indiwvidual.

“(2) ONLY ORGANIZATION ENTITLED TO PAY-
MENT.—Subject to sections 1853(f), 1853(h), 1853(1),
1857(1)(2), 1886(d)(11), and 1886(h)(3)(D), only the
MedicareAdvantage organization shall be entitled to

recewve payments from the Secretary under this title

for services furnished to the individual.”.

202. BENEFITS AND BENEFICIARY PROTECTIONS.

Section 1852 (42 U.S.C. 1395w-22) s amended to

read as follows:

“BENEFITS AND BENEFICIARY PROTECTIONS

“SEC. 1852. (a) BASIC BENEFITS.—

tHR 1 EAS
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“(1) IN GENERAL—Except as provided n sec-
1859(b)(3) Jor MSA plans, each

careAdvantage plan shall provide to members en-

rolled under this part, through providers and other

persons that meet the applicable requirements of this

title and part A of title XI—

tHR 1 EAS

“(A) those items and services (other than
hospice care) for which benefits are available
under parts A and B to individuals residing in
the area served by the plan;

“(B) except as provided in paragraph
(2)(D), qualified prescription drug coverage
under part D to individuals residing in the area
served by the plan;

“(C) a maximum limitation on out-of-pock-
et expenses and a unified deductible; and

“(D) additional benefits required under sec-
tron 1854(d)(1).

“(2) SATISFACTION OF REQUIREMENT.—

“(A) IN GENERAL—A MedicareAdvantage
plan  (other than an MSA plan) offered by a
MedicareAdvantage organization satisfies para-
graph (1)(A), with respect to benefits for items
and services furnished other than through a pro-

vider or other person that has a contract with
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the organization offering the plan, of the plan
provides payment in an amount so that—

“(1) the sum of such payment amount
and any cost-sharing provided for under the
plan; 1s equal to at least

“(11) the total dollar amount of pay-
ment for such items and services as would
otherwise be authorized under parts A and
B (including any balance billing permitted
under such parts).

“(B) REFERENCE TO RELATED PROVI-
SIONS.—For provisions relating to—

“(v)  limatations on  balance billing
against  MedicareAdvantage organizations
Jor moncontract providers, see sections
1852(k) and 1866(a)(1)(0); and

“(1n) Limiting actuarial value of en-
rollee liability for covered benefits, see sec-
tion 1854(f).

“(C) ELECTION OF UNIFORM COVERAGE
POLICY.—In the case of a MedicareAdvantage or-
ganization that offers a MedicareAdvantage plan
m an area i which more than 1 local coverage
policy s applied with respect to different parts

of the area, the organization may elect to have
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the local coverage policy for the part of the area
that 1is most beneficial to MedicareAdvantage en-
rollees (as identified by the Secretary) apply
with respect to all MedicareAdvantage enrollees
enrolled in the plan.

“(D) SPECIAL RULE FOR PRIVATE FEE-FOR-
SERVICE PLANS.—

“(t) IN GENERAL.—A private fee-for-
service plan may elect not to provide quali-
fied prescription drug coverage under part
D to indwviduals residing in the area served
by the plan.

“(n) AVAILABILITY OF DRUG COV-
ERAGE FOR ENROLLEES.—If a beneficiary
enrolls in a plan making the election de-
scribed n clause (1), the bemeficiary may
enroll for drug coverage under part D with
an eligible entity under such part.

“(3) ENHANCED MEDICAL BENEFITS.—

“(A) BENEFITS INCLUDED SUBJECT TO SEC-
RETARY’S APPROVAL.—FEach MedicareAdvantage
organization may provide to individuals enrolled
under this part, other than under an MSA plan
(without affording those individuals an option to

decline the coverage), enhanced medical benefits
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that the Secretary may approve. The Secretary
shall approve any such enhanced medical bene-
fits unless the Secretary determines that includ-
mg such enhanced medical benefits would sub-
stantially discourage enrollment by
MedicareAdvantage eligible individuals with the
organization.

“(B) AT ENROLLEES’ OPTION.—A
MedicareAdvantage organization may not pro-
vide, under an MSA plan, enhanced wmedical
benefits that cover the deductible described in sec-
tion 1859(b)(2)(B). In applying the previous
sentence, health benefits described in  section
1882(w)(2)(B) shall not be treated as covering
such deductible.

“(C) APPLICATION TO MEDICAREADVANTAGE
PRIVATE FEE-FOR-SERVICE PLANS.—Nothing in
this paragraph shall be construed as preventing
a MedicareAdvantage private fee-for-service plan
Jfrom offering enhanced medical benefits that in-
clude payment for some or all of the balance bill-
mg  amounts permitted consistent with section
1852(k) and coverage of additional services that

the plan finds to be medically necessary.
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“(D) RULE FOR APPROVAL OF MEDICAL AND

PRESCRIPTION ~ DRUG  BENEFITS.—Notwith-
standing the preceding provisions of this para-
graph, the Secretary may not approve any en-
hanced medical benefit that provides for the cov-
erage of any prescription drug (other than that
relating to prescription drugs covered under the
original  medicare fee-for-service program op-
tion).

“(4) ORGANIZATION AS SECONDARY PAYER.—
Notwithstanding any other provision of law, «a
MedicareAdvantage organization may (in the case of
the provision of items and services to an indwidual
under a  MedicareAdvantage  plan — under  cir-
cumstances in which payment under this title s
made secondary pursuant to section 1862(D)(2))
charge or authorize the provider of such services to
charge, in accordance with the charges allowed under
a law, plan, or policy described in such section—

“(A) the insurance carrier, employer, or
other entity which under such law, plan, or pol-
ey 1s to pay for the provision of such services;

or
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“(B) such individual to the extent that the
mdwidual has been paid under such law, plan,
or policy for such services.

“(5) NATIONAL COVERAGE DETERMINATIONS AND
LEGISLATIVE CHANGES IN BENEFITS.—If there is a
national coverage determination or legislative change
m benefits required to be provided under this part
made wn the period beginning on the date of an an-
nouncement under section 1853(b) and ending on the
date of the next announcement under such section and
the Secretary projects that the determination will re-
sult m a significant change in the costs to a
MedicareAdvantage organization of providing the
benefits that are the subject of such national coverage
determination and that such change in costs was not
mcorporated in the determination of the benchmark
amount announced under section 1853(b)(1)(A) at the
beginning of such period, then, unless otherwise re-
quired by law—

“(4) such determination or legislative
change n benefits shall not apply to contracts
under this part until the first contract year that
begins after the end of such period; and

“(B) if such coverage determination or leg-

wslative change provides for coverage of addi-
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twonal benefits or coverage under additional cir-
cumstances, section 1851(v)(1) shall not apply to
payment for such additional benefits or benefits
provided under such additional circumstances
until the first contract year that begins after the
end of such period.
The projection under the previous sentence shall be
based on an analysis by the Secretary of the actuarial
costs associated with the coverage determination or
legislative change in benefits.

“(6) AUTHORITY TO PROHIBIT RISK SELEC-
TION.—The Secretary shall have the authority to dis-
approve any MedicareAdvantage plan that the Sec-
retary determines 1s designed to attract a population
that 1s healthier than the average population residing
wmn the service area of the plan.

“(7) UNIFIED DEDUCTIBLE DEFINED.—In this
part, the term ‘unified deductible’ means an annual
deductible amount that 1s applied mn liew of the inpa-
tient hospital deductible under section 1813(b)(1) and
the deductible under section 1833(b). Nothing in this
part  shall — be  construed —as  preventing «
MedicareAdvantage organization from requiring coin-
surance or a copayment for inpatient hospital serv-

wees after the unified deductible s satisfied, subject to
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the Limitation on enrvollee lLiability under section
1854(f).
“(b) ANTIDISCRIMINATION.—

“(1) BENEFICIARIES.—

“(A) IN GENERAL—A MedicareAdvantage
organization may not deny, limit, or condition
the coverage or provision of benefits under this
part, for individuals permitted to be enrolled
with the organization under this part, based on
any health status-related factor described in sec-

tion 2702(a)(1) of the Public Health Service Act.

“(B) CONSTRUCTION.—Except as provided
under section 1851(a)(3)(B), subparagraph (A)
shall ~ not  be  construed as requiring
MedicareAdvantage organization to enroll indi-
viduals who are determined to have end-stage
renal disease.

“(2) PROVIDERS.—A MedicareAdvantage organi-
zation shall not discriminate with respect to partici-
pation, revmbursement, or indemmnification as to any
provider who 1s acting within the scope of the pro-
vider’s license or certification under applicable State
law, solely on the basis of such license or certification.
This paragraph shall not be construed to prohibit a

plan from including providers only to the extent nec-
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essary to meet the needs of the plan’s enrollees or from
establishing any measure designed to maintain qual-
ity and control costs consistent with the responsibil-
ities of the plan.

“(¢) DISCLOSURE REQUIREMENTS.—

“(1) DETAILED DESCRIPTION OF PLAN PROVI-
SIONS.—A MedicareAdvantage organization shall dis-
close, in clear, accurate, and standardized form to
each enrollee with a MedicareAdvantage plan offered
by the organization under this part at the time of en-
rollment and at least annually thereafter, the fol-
lowing information regarding such plan:

“(A) SERVICE AREA.—The plan’s service
area.

“(B) BENEFITS.—Benefits offered under the
plan, including information described section
1852(a)(1) (relating to benefits under the origi-
nal medicare fee-for-service program option, the
maxvmum Limitation in  out-of-pocket expenses
and the unified deductible, and qualified pre-
scription drug coverage under part D, respec-
twely) and exclusions from coverage and, if it is
an MSA plan, a comparison of benefits under
such —a plan with  benefits under  other

MedicareAdvantage plans.
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“(C) AcCESS.—The number, mix, and dis-
tribution of plan providers, out-of-network cov-
erage (if any) provided by the plan, and any
point-of-service option (including the
MedicareAdvantage monthly  beneficiary pre-
mium for enhanced medical benefits for such op-
tion).

“(D)  OUT-OF-AREA  COVERAGE.—Qut-of-
area coverage provided by the plan.

“(F) EMERGENCY COVERAGE.—Coverage of
emergency services, including—

“(1) the appropriate use of emergency
services, including use of the 911 telephone
system or its local equivalent in emergency
situations and an explanation of what con-
stitutes an emergency situation;

“(1) the process and procedures of the
plan for obtaining emergency services; and

“(111) the locations of—

“(I) emergency departments; and

“(II) other settings, in which plan
physicians and hospitals provide emer-
gency services and post-stabilization

care.
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“(F) KENHANCED MEDICAL BENEFITS.—KEn-
hanced medical benefits available from the orga-
nization offering the plan, including—

“(1) whether the enhanced medical ben-
efits are optional;

“(11) the enhanced medical benefits cov-
ered; and

“(111) the MedicareAdvantage monthly
beneficiary premiwm for enhanced medical
benefits.

“(Gd) PRIOR AUTHORIZATION RULES.—
Rules regarding prior authorization or other re-
view requirements that could result in non-
payment.

“(H) PLAN GRIEVANCE AND APPEALS PRO-
CEDURES.—AIL plan appeal or grievance rights
and procedures.

“(I) QUALITY ASSURANCE PROGRAM.—A de-
seription of the organization’s quality assurance
program under subsection (e).

“(2) DISCLOSURE UPON REQUEST.—Upon re-
quest of a MedicareAdvantage eligible individual, a
MedicareAdvantage organization must provide the fol-

lowing information to such individual:
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“(A) The general coverage information and
general comparatiwe plan information made
available under clauses (1) and (1) of section
1851(d)(2)(A).

“(B) Information on procedures used by the
organization to control utilization of services
and expenditures.

“(C) Information on the number of griev-
ances, reconsiderations, and appeals and on the
disposition i the aggregate of such matters.

“(D) An overall summary description as to
the method of compensation of participating
physicians.

“(E) The information described in subpara-
graphs (A) through (C) in relation to the quali-
Jied prescription drug coverage provided by the

organization.

“(d) ACCESS TO SERVICES.—

“(1) IN GENERAL—A MedicareAdvantage orga-

nization offering a MedicareAdvantage plan may se-
lect the providers from whom the benefits under the

plan are provided so long as—

“(A) the organization makes such benefits
available and accessible to each individual elect-

mg the plan within the plan service area with
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reasonable prompitness and in a manner which
assures continwity in the provision of benefits;

“(B) when medically necessary the organi-
zation makes such benefits available and acces-
sible 24 hours a day and 7 days a week;

“(C) the plan provides for revmbursement
with respect to services which are covered under
subparagraphs (A) and (B) and which are pro-
vided to such an individual other than through
the organization, 1f—

“(1) the services were not emergency
services (as defined in  paragraph (3)),
but—

“(I) the services were medically
necessary and immediately requirved
because of an unforeseen illness, injury,
or condition; and

“(II) it was not reasonable given
the circumstances to obtain the services
through the organization;

“(11) the services were renal dialysis
services and were provided other than
through the organization because the indi-
vidual was temporarily out of the plan’s

service ared; or
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“(111) the services are maintenance care
or post-stabilization care covered under the
guidelines established under paragraph (2);
“(D) the organization provides access to ap-
propriate providers, including credentialed spe-
cialists, for medically necessary treatment and
services; and
“(E) coverage 1s provided for emergency
services (as defined in paragraph (3)) without
regard to prior authorization or the emergency
care provider’s contractual relationship with the
organization.

“(2) GUIDELINES RESPECTING COORDINATION OF
POST-STABILIZATION CARE.—A  MedicareAdvantage
plan shall comply with such guidelines as the Sec-
retary may prescribe relating to promoting efficient
and timely coordination of appropriate maintenance
and post-stabilization care of an enrollee after the en-
rollee has been determined to be stable under section
1867.

“(3) DEFINITION OF EMERGENCY SERVICES.—In
thas subsection—

“(A) IN GENERAL.—The term ‘emergency

services’ means, with respect to an individual

tHR 1 EAS



© 00 N O 0o B~ W N P

N N DN DN DD P PP PPk PR PP
o A W N P O ©W 00 N O 0o b W N B+ O

tHR 1 EAS

284

enrolled with an organization, covered inpatient
and outpatient services that—

“(1) are furnished by a provider that is
qualified to furnish such services under this
title; and

“(11) are needed to evaluate or stabilize
an emergency medical condition (as defined
m subparagraph (B)).

“(B) EMERGENCY MEDICAL CONDITION
BASED ON PRUDENT LAYPERSON.—The term
‘emergency medical condition’ means a medical
condition manifesting itself by acute symptoms
of sufficient severity (including severe pain) such
that a prudent layperson, who possesses an aver-
age knowledge of health and medicine, could rea-
sonably expect the absence of immediate medical
attention to result in—

“(1) placing the health of the indi-
vidual — (or, with respect to a pregnant
woman, the health of the woman or her un-
born child) in serious jeopardy;

“(1n) serious 1mparrment to bodily
Sfunctions; or

“(111) sertous dysfunction of any bodily

organ or part.
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“(4) ASSURING ACCESS TO SERVICES IN
MEDICAREADVANTAGE PRIVATE FEE-FOR-SERVICE
PLANS.—In addition to any other requirements
under — this  part, n  the case of «a
MedicareAdvantage private fee-for-service plan,
the organization offering the plan must dem-
onstrate to the Secretary that the organization
has sufficient number and range of health care
professionals and providers willing to provide
services under the terms of the plan. The Sec-
retary shall find that an organization has met
such requirement with respect to any category of
health care professional or provider if, with re-
spect to that category of provider—

“(A) the plan has established payment
rates for covered services furnished by that
category of provider that are not less than
the payment rates provided for under part
A, B, or D for such services; or

“(B) the plan has contracts or agree-
ments (other than deemed contracts or
agreements under subsection (j)(6), with a
sufficient number and range of providers
within  such category to provide covered

services under the terms of the plan,
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or a combination of both. The previous sentence
shall not be construed as restricting the persons
Sfrom whom enrollees under such a plan may ob-
tawn covered benefits, except that, if a plan en-
tirely meets such requirement with respect to a
category of health care professional or provider
on the basis of subparagraph (B), it may provide
Jor a higher beneficiary copayment in the case of
health care professionals and providers of that
category who do not have contracts or agree-
ments (other than deemed contracts or agree-
ments under subsection (j)(6)) to provide covered

services under the terms of the plan.

“le) QUALITY ASSURANCE PROGRAM.—

“(1) IN GENERAL.—Each MedicareAdvantage or-

ganization must have arrangements, consistent with
any requlation, for an ongoing quality assurance pro-
gram for health care services it provides to individ-
uals enrolled with MedicareAdvantage plans of the or-

ganization.

“(2) ELEMENTS OF PROGRAM.—
“(A) IN GENERAL.—The quality assurance
program of an organization with respect to a

MedicareAdvantage — plan — (other — than  a
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MedicareAdvantage private fee-for-service plan

or a nonnetwork MSA plan) it offers shall—

“(1) stress health outcomes and provide
Jor the collection, analysis, and reporting of
data (in accordance with a quality meas-
urement system that the Secretary recog-
nizes) that will permit measurement of out-
comes and other indices of the quality of
MedicareAdvantage plans and organiza-
tions;

“(i) monitor and evaluate high vol-
ume and high risk services and the care of
acute and chronic conditions;

“(1) provide access to disease man-
agement and chronic care services;

“(iw) provide access to preventive bene-
fits and information for enrollees on such
benefits;

“(v) evaluate the continuity and co-
ordination of care that enrollees receive;

“(n) be evaluated on an ongoing basis
as to its effectiveness;

“(vir) anclude measures of consumer

satisfaction;
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“(viie) provide the Secretary with such
access to information collected as may be
appropriate to monitor and ensure the qual-
ity of care provided under this part;

“(ix) provide review by physicians and
other health care professionals of the process
Jollowed i the provision of such health care
services;

“(x) provide for the establishment of
written  protocols  for utilization review,
based on current standards of medical prac-
tice;

“(xr) have mechanisms to detect both
underutilization and overutilization of serv-
ces;

“(xiv) after identifying areas for im-
provement, establish or alter practice pa-
rameters;

“(x111) take action to improve quality
and assesses the effectiveness of such action
through systematic followup; and

“(xiv) make available information on

uality and outcomes measures to facilitate
lity and out to facilitat
beneficiary comparison and choice of health

coverage options (in such form and on such



© 00O N O 0o B~ W N PP

N N DN DN DD P PP PPk PR PP
aa A WO N P O ©W 00 N O 0o b W N B O

289

quality and outcomes measures as the Sec-

retary determines to be appropriate).
Such program shall include a separate focus
(with respect to all the elements described in this
subparagraph) on racial and ethnic minorities.

“(B) ELEMENTS OF PROGRAM FOR ORGANI-
ZATIONS OFFERING MEDICAREADVANTAGE PRI-
VATE FEE-FOR-SERVICE PLANS, AND NONNET-
WORE MSA PLANS.—The quality assurance pro-
gram of an organization with respect to a
MedicareAdvantage private fee-for-service plan
or a nonnetwork MSA plan it offers shall—

“(1) meet the requirements of clauses
(1) through (viit) of subparagraph (A);

“(11) wnsofar as it provides for the es-
tablishment of written protocols for utiliza-
tion review, base such protocols on current
standards of medical practice; and

“(111) have mechanisms to evaluate uti-
lization of services and inform providers
and enrollees of the results of such evalua-
tion.

Such program shall include a separate focus
(with respect to all the elements described in this

subparagraph) on racial and ethnic minorities.
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“(C) DEFINITION OF NONNETWORK MSA
PLAN.—In this subsection, the term ‘nonnetwork
MSA plan’ means an MSA plan offered by a
MedicareAdvantage organization that does not
provide benefits required to be provided by this
part, in whole or in part, through a defined set
of providers under contract, or under another ar-
rangement, with the organization.

“(3) EXTERNAL REVIEW.—

“A) IN GENERAL.—FEach
MedicareAdvantage organization shall, for each
MedicareAdvantage plan it operates, have an
agreement with an independent quality review
and improvement organization approved by the
Secretary to perform functions of the type de-
seribed in paragraphs (4)(B) and (14) of section
1154(a) with respect to services furnished by
MedicareAdvantage plans for which payment is
made under this title. The previous sentence shall
not apply to a MedicareAdvantage private fee-
Jor-service plan or a nonnetwork MSA plan that
does not employ utilization review.

“(B)  NONDUPLICATION OF ACCREDITA-

TION.—Except in the case of the review of qual-

ity complaants, and consistent with subpara-
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graph (C), the Secretary shall ensure that the ex-

ternal review activities conducted under sub-
paragraph (A) are not duplicative of review ac-
twities conducted as part of the accreditation
process.

“(C) WAIVER AUTHORITY.—The Secretary
may wawe the requirement described n  sub-
paragraph (A) in the case of an organization if
the Secretary determines that the organization
has consistently maintained an excellent record
of quality assurance and compliance with other

requirements under this part.

“(4) TREATMENT OF ACCREDITATION.

“tA) IN GENERAL—The Secretary shall
provide that a MedicareAdvantage organization
18 deemed to meet all the requirements described
m any specific clause of subparagraph (B) if the
organization 1s accredited (and periodically re-
accredited) by a private accrediting organization
under a process that the Secretary has deter-
mined assures that the accrediting organization
applies and enforces standards that meet or ex-
ceed the standards established under section 1856

to carry out the requirements in such clause.
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“(B) REQUIREMENTS DESCRIBED.—The

provisions described in this subparagraph are

the following:

“(1) Paragraphs (1) and (2) of this
subsection (relating to quality assurance
pPrograms).

“(11) Subsection (b) (relating to anti-
discrimination).

“(111) Subsection (d) (relating to access
to services).

“lw) Subsection (h) (relating to con-
fidentiality —and  accuracy of enrollee
records).

“(v) Subsection (i) (relating to infor-
mation on advance directives).

“(vr) Subsection (j) (relating to pro-
vider participation rules).

“(C) TIMELY ACTION ON APPLICATIONS.—

The Secretary shall determine, within 210 days
after the date the Secretary receives an applica-
tion by a private accrediting organization and
using the criteria specified in section 1865(b)(2),

whether the process of the private acerediting or-

ganization meets the requirements with respect

tHR 1 EAS
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respect to which the application is made. The
Secretary may not deny such an application on
the basis that it seeks to meet the requirements
with respect to only one, or more than one, such
specific clause.

“(D) CONSTRUCTION.—Nothing in  this
paragraph shall be construed as limiting the au-
thority of the Secretary wunder section 1857, in-
cluding the authority to terminate contracts with
MedicareAdvantage organizations under sub-
section (c)(2) of such section.

“(5) REPORT TO CONGRESS.—

“(A) IN GENERAL—The Secretary shall
submit to Congress a biennial report regarding
how quality assurance programs conducted
under this subsection focus on racial and ethnic
minorities.

“(B) CONTENTS OF REPORT.—FEach such re-
port shall include the following:

“(1) A description of the means by
which such programs focus on such racial
and ethnic minorities.

“(in) An evaluation of the impact of
such programs on eliminating health dis-

parities and on improving health outcomes,
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continuity and coordination of care, man-

agement of chronic conditions, and con-

swmer satisfaction.

“(111) Recommendations on ways to re-
duce clinical outcome disparities among ra-
cial and ethnic minorities.

“(f) GRIEVANCE MEcHANISM.—FEach
MedicareAdvantage organization must provide meaningful
procedures for hearing and resolving grievances between the
organization (including any entity or individual through
which the organization provides health care services) and
enrollees with MedicareAdvantage plans of the organization
under this part.

“(g9) COVERAGE DETERMINATIONS, RECONSIDER-
ATIONS, AND APPEALS.—

“(1) DETERMINATIONS BY ORGANIZATION.—

“(A) IN GENERAL—A MedicareAdvantage
organization shall have a procedure for making
determanations regarding whether an individual
enrolled with the plan of the organization under
this part is entitled to recewve a health service
under this section and the amount (if any) that
the individual s requived to pay with respect to

such service. Subject to paragraph (3), such pro-
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cedures shall provide for such determination to
be made on a timely basis.

“(B) EXPLANATION OF DETERMINATION.—
Such a determination that denies coverage, in
whole or in part, shall be i writing and shall
mclude a statement in understandable language
of the reasons for the denial and a description of
the reconsideration and appeals processes.

“(2) RECONSIDERATIONS.—

“(A) IN GENERAL—The organization shall
provide for reconsideration of a determination
described in paragraph (1)(B) upon request by
the enrollee involved. The reconsideration shall be
within a time period specified by the Secretary,
but shall be made, subject to paragraph (3), not
later than 60 days after the date of the receipt
of the request for reconsideration.

“(B) PHYSICIAN DECISION ON CERTAIN RE-
CONSIDERATIONS.—A reconsideration relating to
a determination to deny coverage based on a lack
of medical necessity shall be made only by a
physician with appropriate expertise in the field
of medicine which necessitates treatment who 1s
other than a physician involved in the initial de-

termaination.
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“(3) EXPEDITED DETERMINATIONS AND RECON-

SIDERATIONS.—

tHR 1 EAS

“(A) RECEIPT OF REQUESTS.—

“(1) ENROLLEE REQUESTS.—An en-
rollee in a MedicareAdvantage plan may re-
quest, either in writing or orally, an expe-
dited determination under paragraph (1) or
an expedited reconsideration under para-
graph (2) by the MedicareAdvantage orga-
nization.

“(11) POYSICIAN REQUESTS.—A physi-
cian, regardless whether the physician is af-
Sfilwated with the organization or not, may
request, either in writing or orally, such an
expedited determination or reconsideration.
“(B) ORGANIZATION PROCEDURES.—

“(1) IN GENERAL.—The
MedicareAdvantage — organization  shall
maintain procedures for expediting organi-
zation determinations and reconsiderations
when, upon request of an enrollee, the orga-
nization determanes that the application of
the normal timeframe for making a deter-
mination (or a reconsideration involving a

determination) could seriously jeopardize
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the life or health of the enrollee or the en-
rollee’s ability to regain maximum function.
“(11) EXPEDITION REQUIRED FOR PHY-

SICIAN REQUESTS.—In the case of a request

Jor an expedited determination or reconsid-

eration made under subparagraph (A)(11),
the organization shall expedite the deter-
mination or reconsideration if the request
mdicates that the application of the normal
timeframe for making a determination (or a
reconsideration involving a determination)
could seriously jeopardize the life or health
of the enrollee or the enrollee’s ability to re-
gain maximum function.

“(iin) TIMELY RESPONSE.—In cases de-
seribed i clauses (1) and (i1), the organiza-
tion shall notify the enrollee (and the physi-
cian nvolved, as appropriate) of the deter-
manation or reconsideration under time
limitations established by the Secretary, but
not later than 72 hours of the time of re-
ceipt of the request for the determination or
reconsideration (or receipt of the informa-

tion necessary to make the determination or



© 00O N O 0o B~ W N PP

N N DN DN DD P PP PP PP PP
o A W N P O ©W 00 N O 0o b W N B O

298
reconsideration), or such longer period as
the Secretary may permit in specified cases.

“(4) INDEPENDENT REVIEW OF CERTAIN COV-
ERAGE DENIALS.—The Secretary shall contract with
an ndependent, outside entity to review and resolve
m a timely manner reconsiderations that affirm de-
nial of coverage, in whole or in part. The provisions
of section 1869(c)(5) shall apply to independent out-
side entities under contract with the Secretary under
this paragraph.

“(5) APPEALS.—An enrollee with a
MedicareAdvantage plan of a MedicareAdvantage or-
ganization under this part who is dissatisfied by rea-
son of the enrollee’s farlure to receive any health serv-
ice to which the enrollee believes the enrollee is enti-
tled and at no greater charge than the enrollee believes
the enrollee 1s requived to pay is entitled, if the
amount in controversy is $100 or more, to a hearing
before the Secretary to the same extent as vs provided
wm section 205(b), and in any such hearing the Sec-
retary shall make the organization a party. If the
amount wn controversy is $1,000 or more, the indi-
vidual or organization shall, upon notifying the other
party, be entitled to judicial review of the Secretary’s

final decision as provided in section 205(g), and both

tHR 1 EAS
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the indwidual and the organization shall be entitled
to be parties to that judicial review. In applying sub-
sections (b) and (g) of section 205 as provided in this
paragraph, and in applying section 205(1) thereto,
any reference therein to the Commissioner of Social
Security or the Social Security Administration shall
be considered a reference to the Secretary or the De-
partment of Health and Human Services, respec-
tively.

“(h) CONFIDENTIALITY AND ACCURACY OF KNROLLEE

RECORDS.—Insofar as a MedicareAdvantage organization
maintains medical records or other health information re-

garding enrollees under this part, the MedicareAdvantage

14 organization shall establish procedures—

15
16
17
18
19
20
21
22
23

“(1) to safequard the privacy of any individ-
wally identifiable enrollee information;

“(2) to maintain such records and information
m a manner that is accurate and timely; and

“(3) to assure tvmely access of enrollees to such
records and information.

“(1) INFORMATION ON ADVANCE DIRECTIVES.—Each

MedicareAdvantage organization shall meet the requirement

of section 1866(f) (relating to maintaining written policies

24 and procedures respecting advance directives).

25

“()) RULES REGARDING PROVIDER PARTICIPATION.—

tHR 1 EAS
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“(1) PRrROCEDURES.—Insofar as a
MedicareAdvantage organization offers benefits under
a MedicareAdvantage plan through agreements with
physicians, the organization shall establish reasonable
procedures relating to the participation (under an
agreement between a physician and the organization)
of physicians under such a plan. Such procedures
shall include—
“(A) providing notice of the rules regarding
participation;
“(B) providing written notice of participa-
tion decisions that are adverse to physicians;
and
“(C) providing a process within the organi-
zation for appealing such adverse decisions, in-
cluding the presentation of nformation and
views of the physician regarding such decision.
“(2) CONSULTATION IN MEDICAL POLICIES.—A
MedicareAdvantage organization shall consult with
physicians who have entered into participation agree-
ments with the organization regarding the organiza-
tion’s medical policy, quality, and medical manage-
ment procedures.

“(3) PROHIBITING INTERFERENCE WITH PRO-

VIDER ADVICE TO ENROLLEES.—

tHR 1 EAS
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“(A) IN GENERAL.—Subject to subpara-
graphs (B) and (C), a MedicareAdvantage orga-
nization (in relation to an indiwidual enrolled
under a MedicareAdvantage plan offered by the
organization under this part) shall not prohibit
or otherwise restrict a covered health care profes-
stonal (as defined in subparagraph (D)) from
advising such an indwvidual who 1s a patient of
the professional about the health status of the in-
dwvrdual or meducal care or treatment for the in-
diwvidual’s  condition or disease, regardless of
whether benefits for such care or treatment are
provided under the plan, if the professional 1s
acting withan the lawful scope of practice.

“(B) CONSCIENCE PROTECTION.—Subpara-
graph (A) shall not be construed as requiring a
MedicareAdvantage plan to provide, reimburse
Jor, or provide coverage of a counseling or refer-
ral service if the MedicareAdvantage organiza-
tion offering the plan—

“(1) objects to the provision of such
service on moral or religious grounds; and
“(ie) i the manner and through the
written instrumentalities such

MedicareAdvantage organization deems ap-

tHR 1 EAS
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propriate, makes available information on

its policies regarding such service to pro-

spective enrollees before or during enroll-
ment and to enrollees within 90 days after
the date that the organization or plan

adopts a change in policy regarding such a

counseling or referral service.

“(C) CoNSTRUCTION.—Nothing in subpara-
graph (B) shall be construed to affect disclosure
requirements under State law or under the Em-
ployee Retirement Income Security Act of 1974.

“(D) HEALTH CARE PROFESSIONAL DE-
FINED.—For purposes of this paragraph, the
term ‘health care professional’ means a physi-
cian (as defined in section 1861(r)) or other
health care professional if coverage for the profes-
stonal’s — services is  provided — under  the
MedicareAdvantage plan for the services of the
professional. Such term includes a podiatrist,
optometrist, chiropractor, psychologist, dentist,
licensed pharmacist, physician assistant, phys-
weal or occupational therapist and therapy as-
sistant, speech-language pathologist, auwdiologist,
registered or licensed practical nurse (including

nurse practitioner, clinical nurse specialist, cer-
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tified registered nurse anesthetist, and certified
nurse-muidwife), licensed certified social worker,
registered respiratory therapist, and certified res-
prratory therapy technician.

“(4) LIMITATIONS ON PHYSICIAN INCENTIVE

PLANS.—

tHR 1 EAS

“(A) IN GENERAL.—No MedicareAdvantage
organization may operate any physician incen-
twe plan (as defined in subparagraph (B)) un-
less the following requirements are met:

“(1) No specific payment 1is made di-
rectly or indirectly under the plan to a phy-
sician or physician group as an mducement
to reduce or limit medically necessary serv-
1ces provided with respect to a specific indi-
vidual enrolled with the organization.

“(i1) If the plan places a physician or
physician  group at substantial financial
risk (as determined by the Secretary) for
services not provided by the physician or
physician group, the organization—

“(I) provides stop-loss protection

Jor the physician or group that is ade-

quate and appropriate, based on stand-

ards developed by the Secretary that
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take into account the number of physi-
cians placed at such substantial finan-
cial risk in the group or under the
plan and the number of individuals
enrolled with the organization who re-
cetve services from the physician or
group; and

“(11) conducts periodic surveys of
both individuals enrolled and individ-
wals previously enrolled with the orga-
nization to determine the degree of ac-
cess of such individuals to services pro-
vided by the organization and satisfac-
tion with the quality of such services.
“(11) The organization provides the

Secretary with descriptive information re-

garding the plan, sufficient to permait the

Secretary to determine whether the plan s

m compliance with the requirements of this

subparagraph.

“(B) PHYSICIAN INCENTIVE PLAN DE-
FINED.—In this paragraph, the term ‘physician
meentive plan’ means any compensation ar-
rangement between a MedicareAdvantage organi-

zation and a physician or physician group that
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may directly or indirectly have the effect of re-
ducing or limiting services provided with respect
to andividuals enrolled with the organization
under this part.
“(5) LIMITATION ON PROVIDER INDEMNIFICA-
TION—A  MedicareAdvantage organization may not

provide (directly or indirectly) for a health care pro-

Jesstonal, provider of services, or other entity pro-

viding health care services (or group of such profes-
stonals, providers, or entities) to indemnify the orga-
nization against any lhability resulting from a civil
action brought for any damage caused to an enrollee
with a MedicareAdvantage plan of the organization
under this part by the organization’s denial of medi-
cally necessary care.

“(6) SPECIAL RULES FOR MEDICAREADVANTAGE
PRIVATE FEE-FOR-SERVICE PLANS.—For purposes of
applying this part (including subsection (k)(1)) and
section 1866(a)(1)(0), a hospital (or other provider of
services), a physician or other health care profes-
stonal, or other entity furnishing health care services
18 treated as having an agreement or contract in effect
with a MedicareAdvantage organization (with respect
to an individual enrolled in a MedicareAdvantage

private fee-for-service plan it offers), if—

tHR 1 EAS
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1 “(A) the provider, professional, or other en-
2 tity furnishes services that are covered under the
3 plan to such an enrollee; and

4 “(B) before providing such services, the pro-

5 vider, professional, or other entity —

6 “(1) has been informed of the individ-

7 ual’s enrollment under the plan; and

8 “(11) either—

9 “(I) has been informed of the
10 terms and conditions of payment for
11 such services under the plan; or
12 “(II) 1s given a reasonable oppor-
13 tunity  to  obtain information con-
14 cerning such terms and conditions,

15 m a manner reasonably designed to effect
16 mformed agreement by a provider.

17 The previous sentence shall only apply in the absence
18 of an explicit agreement between such a provider, pro-
19 Jessional, or other entity and the MedicareAdvantage
20 organization.

21 “(k) TREATMENT OF SERVICES FURNISHED BY CER-
22 TAIN PROVIDERS.—

23 “(1) IN GENERAL—Except as provided in para-
24 graph (2), a physician or other entity (other than a
25 provider of services) that does not have a contract es-

tHR 1 EAS
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tablishing payment amounts for services furnished to
an ndwidual  enrolled under this part with «a
MedicareAdvantage organization described in section
1851(a)(2)(A) shall accept as payment in full for cov-
erved services under this title that arve furnished to
such an indwidual the amounts that the physician or
other entity could collect if the individual were not so
enrolled. Any penalty or other provision of law that
applies to such a payment with respect to an indi-
vidual entitled to benefits under this title (but not en-
rolled with a MedicareAdvantage organization under
this part) also applies with respect to an individual
so enrolled.

“(2) APPLICATION TO MEDICAREADVANTAGE PRI-
VATE FEE-FOR-SERVICE PLANS.—

“(A) BALANCE BILLING LIMITS UNDER
MEDICAREADVANTAGE PRIVATE FEE-FOR-SERVICE
PLANS IN CASE OF CONTRACT PROVIDERS.—

“(1) IN GENERAL.—In the case of an
wmdwvidual enrolled vn a MedicareAdvantage
private fee-for-service plan under this part,
a physician, provider of services, or other
entity that has a contract (including
through the operation of subsection (3)(6))

establishing a payment rate for services fur-

tHR 1 EAS
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nished to the enrollee shall accept as pay-
ment in full for covered services under this
title that are furnished to such an indi-
vidual an amount not to exceed (including
any deductibles, coinsurance, copayments,
or balance billing otheruise permitted under
the plan) an amount equal to 115 percent
of such payment rate.

“(11) PROCEDURES TO ENFORCE LIM-
1TS.—The MedicareAdvantage organization
that offers such a plan shall establish proce-
dures, similar to the procedures described in
section 1848(g)(1)(A), in order to carry out
clause (7).

“(111) ASSURING ENFORCEMENT.—If
the MedicareAdvantage organization fails to
establish and enforce procedures required
under clause (1), the organization 1s subject
to antermediate sanctions wunder section
1857(g).

“(B) ENROLLEE LIABILITY FOR NONCON-

TRACT PROVIDERS.—For provisions—

“(1) establishing a minimum payment

rate in the case of moncontract providers
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under a MedicareAdvantage private fee-for-
service plan, see section 1852(a)(2); or
“(1n) Limiting envollee lLiability in the
case of covered services furnished by such
providers, see paragraph (1) and section
1866(a)(1)(0).

“(C) INFORMATION ON BENEFICIARY LIABIL-

1TYy.—

“() IN GENERAL.—Fach
MedicareAdvantage organization that offers
a MedicareAdvantage private fee-for-service
plan shall provide that enrollees under the
plan who are furnished services for which
payment s sought under the plan are pro-
vided an appropriate explanation of bene-
fits (consistent with that provided under
parts A, B, and D, and, if applicable,
under medicare supplemental policies) that
meludes a clear statement of the amount of
the enrollee’s liability (including any liabil-
ity for balance billing consistent with this
subsection) with respect to payments for
such services.

“(i1) ADVANCE NOTICE BEFORE RE-

CEIPT OF INPATIENT HOSPITAL SERVICES
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AND CERTAIN OTHER SERVICES.—In addi-
tion, such organization shall, in its terms
and conditions of payments to hospitals for
mpatient hospital services and for other
services identified by the Secretary for
which the amount of the balance billing
under subparagraph (A) could be substan-
tial, require the hospital to provide to the
enrollee, before furnishing such services and
of the hospital vmposes balance billing under
subparagraph (A)—
“(I) notice of the fact that balance
Dilling 1s permatted under such sub-
paragraph for such services; and
“(II) a good faith estimate of the
likely amount of such balance billing
(if any), with respect to such services,
based upon the presenting condition of

the enrollee.

“(1) RETURN 170 HOME SKILLED NURSING FACILITIES

FOR COVERED PostT-HosriraAl, EXTENDED CARE SERV-

“(1) ENSURING RETURN TO HOME SNF.—

“(A) IN GENERAL.—In providing coverage

of post-hospital extended care services, a
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MedicareAdvantage plan shall provide for such
coverage through a home skilled nursing facility
if the following conditions are met:

“(1) KNROLLEE ELECTION—The en-
rollee elects to receive such coverage through
such facility.

“(1r) SNF AGREEMENT—The facility
has a contract with the MedicareAdvantage
organization for the provision of such serv-
wees, or the facility agrees to accept substan-
tially  similar payment wunder the same
terms and conditions that apply to simi-
larly situated skilled nursing facilities that
are under contract with the
MedicareAdvantage  organization for the
provision of such services and through
which the enrollee would otherwise receive
such services.

“(B) MANNER OF PAYMENT TO HOME
SNF.—The organization shall provide payment
to the home skilled nursing facility consistent
with the contract or the agreement described in
subparagraph (A)(i1), as the case may be.

“(2) NO LESS FAVORABLE COVERAGE.—The cov-

erage provided under paragraph (1) (including scope

tHR 1 EAS
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of services, cost-sharing, and other criteria of cov-
erage) shall be no less favorable to the enrollee than
the coverage that would be provided to the enrollee
with respect to a skilled nursing facility the post-hos-
pital extended care services of which are otherwise
covered under the MedicareAdvantage plan.

“(3) RULE OF CONSTRUCTION.—Nothing wn this
subsection shall be construed to do the following:

“(A) To require coverage through a skilled
nursing facility that is not otherwise qualified to
provide benefits under part A for medicare bene-
ficiaries not enrolled in a MedicareAdvantage
plan.

“(B) To prevent a skilled nursing facility
from refusing to accept, or imposing conditions
upon the acceptance of, an envrollee for the receipt
of post-hospital extended care services.

“(4) DEFINITIONS.—In this subsection:

“(A) HOME SKILLED NURSING FACILITY.—
The term ‘home skilled nursing facility’ means,
with respect to an enrollee who s entitled to re-
cerve post-hospital extended care services under a
MedicareAdvantage plan, any of the following

skilled nursing facilities:

tHR 1 EAS
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“(t) SNF RESIDENCE AT TIME OF AD-

MISSION.—The skilled nursing facility n
whach the enrollee resided at the time of ad-
masston to the hospital preceding the receipt
of such post-hospital extended care services.

“(1t) SNF IN CONTINUING CARE RE-

TIREMENT COMMUNITY.—A skilled nursing

Jacility that 1s providing such services

through a continuing care retirement com-

munity (as defined in subparagraph (B))

which provided residence to the enrollee at

the time of such admaission.
“(1i1) SNF RESIDENCE OF SPOUSE AT

TIME OF DISCHARGE.—The skilled nursing

Jacility in which the spouse of the enrollee

18 residing at the time of discharge from

such hospital.

“(B) CONTINUING CARE RETIREMENT COM-
MUNITY.—The term ‘continuing care retirement
community’ means, with respect to an enrollee in
a MedicareAdvantage plan, an arrangement
under which housing and health-related services
are provided (or arranged) through an organiza-

tion for the enrollee under an agreement that is
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effective for the life of the envollee or for a speci-
Sied period.”.
SEC. 203. PAYMENTS TO MEDICAREADVANTAGE ORGANIZA-
TIONS.
Section 1853 (42 U.S.C. 1395w—23) 1is amended to
read as follows:
“PAYMENTS TO MEDICAREADVANTAGE ORGANIZATIONS

“SEC. 1853. (a) PAYMENTS TO ORGANIZATIONS.—
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“(1) MONTHLY PAYMENTS.—

“(A) IN GENERAL.—Under a contract under
section 1857 and subject to subsections (f), (h),
and (j) and section 1859(e)(4), the Secretary
shall make, to each MedicareAdvantage organiza-
tion, with respect to coverage of an individual
Jor —a  month wunder this part m «a
MedicareAdvantage  payment — area,  separate
monthly payments with respect to—

“(1) benefits under the original medi-

care fee-for-service program under parts A

and B in accordance with subsection (d);

and

“(11) benefits under the voluntary pre-
seription drug program under part D in
accordance with section 18584 and the

other provisions of this part.

tHR 1 EAS
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“(B) SPECIAL RULE FOR END-STAGE RENAL
DISEASE.—The Secretary shall establish separate
rates of payment to a MedicareAdvantage orga-
nization with respect to classes of individuals de-
termined to have end-stage renal disease and en-
rolled in a MedicareAdvantage plan of the orga-
nization. Such rates of payment shall be actuari-
ally equivalent to rates paid to other enrollees in
the MedicareAdvantage payment area (or such
other area as specified by the Secretary). In ac-
cordance with requlations, the Secretary shall
provide for the application of the seventh sen-
tence of section 1881(b)(7) to payments under
this section covering the provision of renal dialy-
sis treatment in the same manner as such sen-
tence applies to composite rate payments de-
seribed n  such sentence. In establishing such
rates, the Secretary shall provide for appropriate
adjustments to increase each rate to reflect the
demonstration rate (including the risk adjust-
ment methodology associated with such rate) of
the social health maintenance organization end-
stage renal disease capitation demonstrations
(established by section 2355 of the Deficit Reduc-

tion Act of 1984, as amended by section 13567(b)

tHR 1 EAS
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of the Ommnibus Budget Reconciliation Act of
1993), and shall compute such rates by taking
mto account such factors as renal treatment mo-
dality, age, and the underlying cause of the end-
stage renal disease.

“(2) ADJUSTMENT TO REFLECT NUMBER OF EN-

ROLLEES.—

tHR 1 EAS

“(A) IN GENERAL—The amount of pay-
ment under this subsection may be retroactively
adjusted to take into account any difference be-
tween the actual number of individuals enrolled
with an organization under this part and the
number of such indiwiduals estimated to be so
enrolled n determining the amount of the ad-
vance payment.

“(B) SPECIAL RULE FOR CERTAIN ENROLL-
EES.—

“(t) IN GENERAL.—Subject to clause

(11), the Secretary may make retroactive ad-

Justments under subparagraph (A) to take

mto account individuals enrolled during the

period beginning on the date on which the

mdiidual enrolls with a

MedicareAdvantage organization under a

plan operated, sponsored, or contributed to
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by the individual’s employer or former em-
ployer (or the employer or former employer
of the individual’s spouse) and ending on
the date on which the individual 1s enrolled
m the organization under this part, except
that for purposes of making such retroactive
adjustments under this subparagraph, such
period may not exceed 90 days.

“(1n) EXCEPTION.

No adjustment may
be made under clause (1) with respect to
any indwidual who does not certify that the
organization provided the individual with
the disclosure statement described in section
1852(c) at the time the individual enrolled
with the organization.

“(C) KEQUALIZATION OF FEDERAL CON-
TRIBUTION.—In applying subparagraph (A), the
Secretary shall ensure that the payment to the
MedicareAdvantage organization for each indi-
vidual enrolled with the organization shall equal
the MedicareAdvantage benchmark amount for
the payment area in which that indwvidual re-
sides (as determined under paragraph (4)), as

adjusted—
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“(0) by multiplying the benchmark
amount for that payment area by the ratio
of—
“(I) the payment amount deter-
mined under subsection (d)(4); to
“(II) the weighted service area
benchmark amount determined wunder
subsection (d)(2); and
“(11) using such risk adjustment factor
as specified by the Secretary under sub-

section (b)(1)(B).

“(3) COMPREHENSIVE RISK ADJUSTMENT METH-
ODOLOGY.—

“(A) APPLICATION OF METHODOLOGY.—The
Secretary shall apply the comprehensive risk ad-
Justment methodology described i subparagraph
(B) to 100 percent of the amount of payments to
plans under subsection (d)(4)(B).

“(B) COMPREHENSIVE RISK ADJUSTMENT
METHODOLOGY DESCRIBED.—The comprehensive
risk adjustment methodology described in this
subparagraph is the risk adjustment methodology
that — would  apply  with respect to
MedicareAdvantage plans offered by

MedicareAdvantage organizations in 2005, ex-

tHR 1 EAS
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cept that if such methodology does not apply to
groups of beneficiaries who are aged or disabled
and groups of beneficiaries who have end-stage
renal disease, the Secretary shall revise such
methodology to apply to such groups.

“(C) UNIFORM APPLICATION TO ALL TYPES
OF PLANS.—Subject to section 1859(e)(4), the
comprehensive risk adjustment methodology es-
tablished under this paragraph shall be applied
uniformly without regard to the type of plan.

“(D) DATA COLLECTION.—In order to carry
out this paragraph, the Secretary shall require
MedicareAdvantage organizations to submait such
data and other information as the Secretary
deems necessary.

“(E) IMPROVEMENT OF PAYMENT ACCU-
rACY.—Notwithstanding any other provision of
this paragraph, the Secretary may revise the
comprehensive risk adjustment methodology de-
seribed in subparagraph (B) from time to time
to improve payment accuracy.

“(4) ANNUAL CALCULATION OF BENCHMARK

AMOUNTS.—For each year, the Secretary shall cal-
culate a benchmark amount  for each

MedicareAdvantage payment area for each month for

tHR 1 EAS
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such year with respect to coverage of the benefits
available under the original medicare fee-for-service
program option equal to the greater of the following
amounts (adjusted as appropriate for the application

of the risk adjustment methodology under paragraph

(3)):
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“(A) MINIMUM AMOUNT.—"/12 of the annual
Medicare+Choice  capitation rate determined
under subsection (¢)(1)(B) for the payment area
Jor the year.

“(B) LOCAL FEE-FOR-SERVICE RATE.—The
local fee-for-service rate for such arvea for the
year (as calculated under paragraph (5)).

“(5) ANNUAL CALCULATION OF LOCAL FEE-FOR-

SERVICE RATES.—

“(A) IN GENERAL.—Subject to subpara-
graph (B), the term ‘local fee-for-service rate’
means the amount of payment for a month in a
MedicareAdvantage payment area for benefits
under this title and associated claims processing
costs for an individual who has elected to receive
benefits under the original medicare fee-for-serv-
wce program option and not enrolled n a
MedicareAdvantage plan under this part. The

Secretary shall annually calculate such amount
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m a manner similar to the manner i which the
Secretary calculated the adjusted average per
capita cost under section 1876.

“(B) REMOVAL OF MEDICAL EDUCATION
COSTS FROM CALCULATION OF LOCAL FEE-FOR-
SERVICE RATE.—

“(1) IN GENERAL.—In calculating the
local fee-for-service rate under subparagraph

(A) for a year, the amount of payment de-

seribed an such subparagraph shall be ad-

Justed to exclude from such payment the

payment adjustments described in clause

(11).

“(in) PAYMENT ADJUSTMENTS DE-

SCRIBED.—

“(1) IN GENERAL—Subject to
subclause (II), the payment adjust-
ments described n this subparagraph
are payment adjustments which the
Secretary estimates are payable during
the year—

“(aa) for the indirect costs of
medical education under section

1886(d)(5)(B); and
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“bb) for direct graduate
medical education costs under sec-
tion 1886(h).
“(I1) TREATMENT OF PAYMENTS
COVERED UNDER STATE HOSPITAL RE-
IMBURSEMENT SYSTEM.—To the extent
that the Secretary estivmates that the
amount of the local fee-for-service rates
reflects payments to hospitals reim-
bursed under section 1814(b)(3), the
Secretary shall estimate a payment ad-
Justment that 1s comparable to the
payment adjustment that would have
been made under clause (i) if the hos-
pitals had not been reimbursed under
such section.
“(b) ANNUAL ANNOUNCEMENT OF PAYMENT FAcC-
TORS.—

“(1) ANNUAL ANNOUNCEMENT.—Beginning in
2005, at the same time as the Secretary publishes the
risk adjusters under section 1860D-11, the Secretary
shall annually announce (in a manner intended to
provide notice to interested parties) the following pay-

ment factors:
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“tA) The benchmark amount for each
MedicareAdvantage payment area (as calculated
under subsection (a)(4)) for the year.

“(B) The factors to be used for adjusting
payments under the comprehensive risk adjust-
ment  methodology  described —in  subsection
(a)(3)(B) with respect to each
MedicareAdvantage payment area for the year.

“(2) ADVANCE NOTICE OF METHODOLOGICAL

CHANGES.—At least 45 days before making the an-

nouncement under paragraph (1) for a year, the Sec-

retary shall—

anno

“(4) provide Jor notice to
MedicareAdvantage organizations of proposed
changes to be made in the methodology from the
methodology and assumptions used in the pre-
vious announcement; and

“(B) provide such organizations with an
opportunity to comment on such proposed
changes.

“(3) EXPLANATION OF ASSUMPTIONS.—In each

uncement made under paragraph (1), the Sec-

retary shall include an explanation of the asswmp-

tions

and changes in methodology used in the an-

nouncement — an  sufficient  detanl  so  that
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MedicareAdvantage organizations can compute each
payment factor described in paragraph (1).

“(c) CALCULATION OF ANNUAL MEDICARE+CHOICE

CAPITATION RATES.—

“(1) IN GENERAL.—For purposes of making pay-
ments under this part for years before 2006 and for
purposes of calculating the annual Medicare+Choice
capitation rates under paragraph (7) beginning with
such year, subject to paragraph (6)(C), each annual
Medicare+Chouce capitation rate, Jor a
Medicare+Choice payment area before 2006 or a
MedicareAdvantage payment area beginning with
such year for a contract year consisting of a calendar
year, 1s equal to the largest of the amounts specified
wm the following subparagraph (A), (B), or (C):

“CA) BLENDED CAPITATION RATE.—The
sum of—

“(1) the area-specific percentage (as
specified under paragraph (2) for the year)
of the annual area-specific
Medicare+Choice capitation rate for the
MedicareAdvantage payment area, as deter-
mined under paragraph (3) for the year;

and

tHR 1 EAS
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“(11) the national percentage (as speci-

fied under paragraph (2) for the year) of

the input-price-adjusted annual national
Medicare+Choice capitation rate, as deter-

mined under paragraph (4) for the year,

multiplied by the budget neutrality adjustment

factor determined under paragraph (5).

tHR 1 EAS

“(B) MINIMUM AMOUNT.—12 multiplied by

the following amount:

“(r) For 1998, $367 (but not to exceed,
wm the case of an area outside the 50 States
and the District of Columbia, 150 percent of
the annual per capita rate of payment for
1997 determined under section
1876(a)(1)(C) for the area,).

“(i) For 1999 and 2000, the min-
mum amount determined under clause (1)
or this clause, respectively, for the preceding
year, increased by the national per capita
Medicare+Choice  growth percentage de-
seribed in paragraph (6)(A) applicable to
1999 or 2000, respectively.

“(ui)(I) Subject to subclause (II), for
2001, for any area in a Metropolitan Sta-

tistical Area with a population of more
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than 250,000, $525, and for any other area
$475.

“(II) In the case of an area outside the
50 States and the District of Columbia, the
amount specified in this clause shall not ex-
ceed 120 percent of the amount determined
under clause (1) for such area for 2000.

“(iv) For 2002 through 2013, the min-
vmum  amount specified in this clause (or
clause (111)) for the preceding year increased
by the national per capita
Medicare+Choice  growth percentage, de-
seribed i paragraph (6)(4) for that suc-
ceeding year.

“(v) For 2014 and each succeeding
year, the minivmum amount specified in this
clause (or clause (iv)) for the preceding year
mereased by the percentage increase in the
Consumer Price Index for all wurban con-
sumers (U.S. urban average) for the 12-
month period ending with June of the pre-
vIOUS year.

“(C') MINIMUM PERCENTAGE INCREASE.—

“(1) For 1998, 102 percent of the an-

nual per capita rate of payment for 1997
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determined under section 1876(a)(1)(C) for
the Medicare+ Choice payment area.

“(ie) For 1999 and 2000, 102 percent
of the annual Medicare+Choice capitation
rate under this paragraph for the area for
the previous year.

“(111) For 2001, 103 percent of the an-
nual  Medicare+Choice  capitation  rate
under this paragraph for the area for 2000.

“(iv) For 2002, 2003, and 2004, 102
percent of the annual Medicare+Choice
capitation rate under this paragraph for
the area for the previous year.

“(v) For 2005, 103 percent of the an-
nual — Medicare+Choice  capitation  rate
under this paragraph for the area for 2003.

“(vi) For 2006 and each succeeding
year, 102  percent of the annual
Medicare+Choice capitation rate under this
paragraph for the area for the previous
year, except that such rate shall be deter-
mined by substituting ‘102" for ‘103" in

clause (v).

“(2) AREA-SPECIFIC AND NATIONAL PERCENT-

AGES.—For purposes of paragraph (1)(4)—

tHR 1 EAS
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“(A) for 1998, the ‘area-specific percentage’
1s 90 percent and the ‘national percentage’ is 10
percent;

“(B) for 1999, the ‘area-specific percentage’
1s 82 percent and the ‘national percentage’ is 18
percent;

“(C) for 2000, the ‘area-specific percentage’
1s 74 percent and the ‘national percentage’ is 26
percent;

“(D) for 2001, the ‘area-specific percentage’
1s 66 percent and the ‘national percentage’ is 34
percent;

“(E) for 2002, the ‘area-specific percentage’
1s 58 percent and the ‘national percentage’ is 42
percent; and

“(F) for a year after 2002, the ‘area-specific
percentage’ is 50 percent and the ‘national per-
centage’ s 50 percent.

“(3) ANNUAL AREA-SPECIFIC MEDICARE+CHOICE

CAPITATION RATE.—

tHR 1 EAS

“(A) IN GENERAL.—For purposes of para-
graph (1)(4), subject to subparagraph (B), the
annual area-specific  Medicare+Choice capita-
tion rate for a Medicare+Choice payment

aread—-
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“(v) for 1998 s, subject to subpara-
graph (D), the annual per capita rate of
payment for 1997 determined under section
1876(a)(1)(C) for the area, increased by the
national — per  capita  Medicare+Choice
growth percentage for 1998 (described in
paragraph (6)(4)); or

“(1n) for a subsequent year 1is the an-
nual area-specific Medicare+Choice capita-
tiwon rate for the previous year determined
under this paragraph for the area, increased
by the national per capita
Medicare+Choice  growth  percentage  for
such subsequent year.

“(B) REMOVAL OF MEDICAL EDUCATION

FROM CALCULATION OF ADJUSTED AVERAGE PER

JAPITA COST.—

“(1) IN GENERAL.—In determining the
area-specific  Medicare+Choice  capitation
rate under subparagraph (A) for a year (be-
ginning with 1998), the annual per capita
rate of payment for 1997 determined under
section 1876(a)(1)(C) shall be adjusted to

exclude from the rate the applicable percent



© 00 N O 0o B~ W N P

N N DN DN DD P PP PPk PR PP
o A W N P O ©W 00 N O O b W N B O

tHR 1 EAS

330
(specified in clause (11)) of the payment ad-
Justments described in subparagraph (C).
“(11) APPLICABLE PERCENT.—For pur-
poses of clause (1), the applicable percent
Jor—
“(I) 1998 1s 20 percent;
“(II) 1999 1s 40 percent;
“(I11) 2000 1s 60 percent;
“(IV) 2001 1s 80 percent; and
“(V) a succeeding year s 100 per-
cent.
“(C) PAYMENT ADJUSTMENT.—

“(1) IN GENERAL.—Subject to clause
(11), the payment adjustments described in
this subparagraph are payment adjustments
whach the Secretary estimates were payable
during 1997—

“(1) for the indirect costs of med-
weal education under section
1886(d)(5)(B); and

“(II) for direct graduate medical
education costs under section 1886(h).
“(11) TREATMENT OF PAYMENTS COV-

ERED UNDER STATE HOSPITAL REIMBURSE-

MENT SYSTEM.—To the extent that the Sec-
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retary estimates that an annual per capita
rate of payment for 1997 described in clause
(1) reflects payments to hospitals reimbursed
under section 1814(b)(3), the Secretary shall
estimate a payment adjustment that is com-
parable to the payment adjustment that
would have been made under clause (i) if
the hospitals had not been reimbursed under
such section.

“(D) TREATMENT OF AREAS WITH HIGHLY
VARIABLE PAYMENT RATES.—In the case of a
Medicare+Choice payment area for which the
annual per capita rate of payment determined
under section 1876(a)(1)(C) for 1997 varies by
more than 20 percent from such rate for 1996,
Jor purposes of this subsection the Secretary may
substitute for such rate for 1997 a rate that is
more representative of the costs of the enrollees in
the area.

“(4) INPUT-PRICE-ADJUSTED ANNUAL NATIONAL
MEDICARE +CHOICE CAPITATION RATE.—

“(A) IN GENERAL.—For purposes of para-
graph (1)(A), the input-price-adjusted annual
national Medicare+Choice capitation rate for a

Medicare+Choice payment area for a year is

tHR 1 EAS
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equal to the sum, for all the types of medicare
services (as classified by the Secretary), of the
product (for each such type of service) of—

“(1) the national standardized annual
Medicare+Choice capitation rate (deter-
mined under subparagraph (B)) for the
year;

“(11) the proportion of such rate for the
year which s attributable to such type of
services; and

“(111) an ndex that reflects (for that
year and that type of services) the relative
mput price of such services in the area com-
pared to the national average input price of
such services.

In applying clause (11v), the Secretary may, sub-
ject to subparagraph (C), apply those indices
under this title that are used in applying (or up-
dating) national payment rates for specific areas
and localities.

“(B) NATIONAL STANDARDIZED ANNUAL
MEDICARE +CHOICE CAPITATION RATE.—In sub-
paragraph (A)(1), the ‘national standardized an-
nual Medicare+Choice capitation rate’ for a

year is equal to—

tHR 1 EAS
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“(1) the sum (for all Medicare+Choice
payment areas) of the product of—

“(I) the annual area-specific
Medicare+Choice capitation rate for
that year for the area under paragraph

(3); and
“(II) the average number of medi-
care beneficiaries residing in that area
m the year, multiplied by the average
of the risk factor weights used to adjust
payments under subsection (a)(1)(A)
Jor such beneficiaries in such area; di-

vided by
“(11) the sum of the products described
wm clause (v)(I1) for all areas for that year.
“(5) PAYMENT ADJUSTMENT BUDGET NEU-
TRALITY FACTOR.—For purposes of paragraph (1)(A),
Jor each year, the Secretary shall determine a budget
neutrality adjustment factor so that the aggregate of
the payments under this part (other than those attrib-
utable to subsections (a)(3)(C)(i1r) and (1)) shall
equal the aggregate payments that would have been
made under this part if payment were based entirely

on area-specific capitation rates.

tHR 1 EAS
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“(6) NATIONAL PER CAPITA MEDICARE~+CHOICE

GROWTH PERCENTAGE DEFINED.—

tHR 1 EAS

“(A) IN GENERAL.—In this part, the ‘na-
tional per capita Medicare+Choice growth per-
centage’ for a year is the percentage determined
by the Secretary, by March 1st before the begin-
ning of the year involved, to reflect the Sec-
retary’s estimate of the projected per capita rate
of growth i expenditures under this title for an
mdwidual entitled to (or enrolled for) benefits
under part A and enrolled under part B, reduced
by the number of percentage points specified in
subparagraph (B) for the year. Separate deter-
minations may be made for aged enrollees, dis-
abled enrollees, and enrollees with end-stage
renal disease.

“(B) ADJUSTMENT—The number of per-
centage points specified in this subparagraph
15—

“(1) for 1998, 0.8 percentage points;
“(in) for 1999, 0.5 percentage points;
“(ie1) for 2000, 0.5 percentage points;
“(w) for 2001, 0.5 percentage points;
“(v) for 2002, 0.3 percentage points;

and
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“(v) for a year after 2002, 0 percent-
age points.

“(C) ADJUSTMENT FOR OVER OR UNDER
PROJECTION or NATIONAL PER CAPITA
MEDICARE +CHOICE GROWTH PERCENTAGE.—Be-
ginning with rates calculated for 1999, before
computing rates for a year as described in para-
graph (1), the Secretary shall adjust all area-
specific and national Medicare+Choice capita-
tion rates (and beginning in 2000, the minimum
amount) for the previous year for the differences
between the projections of the national per capita
Medicare+Choice  growth percentage for that
year and previous years and the current estimate
of such percentage for such years.

“(7) TRANSITION TO MEDICAREADVANTAGE COM-

PETITION.—

tHR 1 EAS

“(A) IN GENERAL.—For each year (begin-
ning with 2006) payments to MedicareAdvantage
plans shall not be computed under this sub-
section, but instead shall be based on the pay-
ment amount determined under subsection (d).

“(B) CONTINUED CALCULATION OF CAPITA-
TION RATES.—For each year (beginning with

2006) the Secretary shall calculate and publish
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the annual Medicare+Choice capitation rates
under this subsection and shall use the annual
Medicare+Choice capitation rate determined
under subsection (c)(1) for purposes of deter-
mining the benchmark amount under subsection
(@)(4).

“(d) SECRETARY’S DETERMINATION OF PAYMENT

AMoOUNT —

“(1) REVIEW OF PLAN BIDS.—The Secretary
shall review each plan bid submaitted under section
1854(a) for the coverage of benefits under the original
medicare fee-for-service program option to ensure that
such bids are consistent with the requirements under
this part an are based on the assumptions described
m section 1854(a)(2)(A)(1i1).

“(2) DETERMINATION OF WEIGHTED SERVICE
AREA BENCHMAREKE AMOUNTS.—The Secretary shall
calculate a weighted service area benchmark amount
Jor the benefits under the original medicare fee-for-
service program option for each plan equal to the
weighted average of the benchmark amounts for bene-
fits under such original medicare fee-for-service pro-
gram option for the payment areas included in the
service area of the plan using the assumptions de-

sceribed i section 1854 (a)(2)(A)(vii).

tHR 1 EAS



337

1 “(3) COMPARISON TO BENCHMARK.—The Sec-
2 retary shall determine the difference between each
3 plan bid (as adjusted under paragraph (1)) and the
4 weighted service area benchmark amount (as deter-
5 mined under paragraph (2))  for purposes of
6 determining—

7 “(A) the payment amount under paragraph
8 (4); and

9 “(B) the additional benefits required and
10 MedicareAdvantage monthly basic beneficiary
11 Premiums.

12 “(4) DETERMINATION OF PAYMENT AMOUNT FOR
13 ORIGINAL MEDICARE FEE-FOR-SERVICE BENEFITS.—
14 “(A) IN GENERAL.—Subject to subpara-
15 graph (B), the Secretary shall determine the
16 payment amount for MedicareAdvantage plans
17 Jor the benefits under the original medicare fee-
18 Jor-service program option as follows:

19 “(1) BIDS THAT EQUAL OR EXCEED
20 THE BENCHMARK.—In the case of a plan
21 bid that equals or exceeds the weighted serv-
22 wee area benchmark amount, the amount of
23 each monthly payment to a
24 MedicareAdvantage organization with re-
25 spect to each indiwvidual enrolled wn a plan

tHR 1 EAS



© 00O N O 0o B~ W N P

N N DN DN DD DN P PP PPk PR PP
o A W N P O ©W 00 N O 0o b W N B+ O

338

shall be the weighted service area benchmark
amount.

“(11) BIDS BELOW THE BENCHMARK.—
In the case of a plan bid that s less than
the weighted service area  benchmark
amount, the amount of each monthly pay-
ment to a MedicareAdvantage organization
with respect to each individual enrolled in
a plan shall be the weighted service area
benchmark amount reduced by the amount
of any premium reduction elected by the
plan under section 1854(d)(1)(A)(1).
“(B) APPLICATION OF COMPREHENSIVE

ADJUSTMENT METHODOLOGY.—The Sec-

retary shall adjust the amounts determined
under subparagraph (A) using the comprehensive
risk adjustment methodology applicable under
subsection (a)(3).

“(6) ADJUSTMENT FOR NATIONAL COVERAGE DE-

TERMINATIONS AND LEGISLATIVE CHANGES IN BENE-

FITS.—If the Secretary makes a determination with

respect to coverage under this title or there 1is a

change i benefits required to be provided under this

part that the Secretary projects will result in a sig-

nificant increase in the costs to MedicareAdvantage
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1 organizations of providing benefits under contracts
2 under this part (for periods after any period de-
3 seribed in section 1852(a)(5)), the Secretary shall ap-
4 propriately adjust the benchmark amounts or pay-
5 ment amounts (as determined by the Secretary). Such
6 projection and adjustment shall be based on an anal-
7 ysis by the Secretary of the actuarial costs associated
8 with the new benefits.

9 “(7) BENEFITS UNDER THE ORIGINAL MEDICARE
10 FEE-FOR-SERVICE PROGRAM OPTION DEFINED.—For
11 purposes of this part, the term ‘bemefits under the
12 original medicare  fee-for-service program option’
13 means those items and services (other than hospice
14 care) for which benefits are available under parts A
15 and B to indiwviduals entitled to, or enrolled for, bene-
16 fits under part A and enrolled under part B, with
17 cost-sharing for those services as required under parts
18 A and B or an actuarially equivalent level of cost-
19 sharing as determained vn this part.

20 “le) MEDICAREADVANTAGE PAYMENT AREA DE-
21 FINED.—

22 “(1) IN GENERAL.—In this part, except as pro-
23 vided in paragraph (3), the term ‘MedicareAdvantage
24 payment area’ means a county, or equivalent area
25 specified by the Secretary.

tHR 1 EAS



© 00O N O 0o B~ W N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

340

“(2) RULE FOR ESRD BENEFICIARIES.—In the

case of indwiduals who are determined to have end

stage renal disease, the MedicareAdvantage payment

area shall be a State or such other payment area as

the Secretary specifies.

“(3) GEOGRAPHIC ADJUSTMENT.—

“(A) IN GENERAL.—Upon written request of

the chief executive officer of a State for a con-
tract year (beginning after 2005) made by not
later than February 1 of the previous year, the
Secretary shall make a geographic adjustment to
a MedicareAdvantage payment area in the State

otherwise determined under paragraph (1)—

“(1) to a single statewnrde
MedicareAdvantage payment area;

“(11) to the metropolitan based system
described in subparagraph (C); or

“(111) to consolidating nto a single
MedicareAdvantage payment area non-
contiguous counties (or equivalent areas de-

seribed in paragraph (1)) within a State.

Such adjustment shall be effective for payments

Jor months beginning with January of the year

Jollowing the year in which the request is re-

tHR 1 EAS
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“(B) BUDGET NEUTRALITY ADJUSTMENT.—
In the case of a State requesting an adjustment
under this paragraph, the Secretary shall ini-
twally (and annually thereafter) adjust the pay-
ment rates otherwise established under this sec-
tion for MedicareAdvantage payment areas in
the State in a manner so that the aggregate of
the payments under this section in the State
shall not exceed the aggregate payments that
would have been made under this section for
MedicareAdvantage payment areas in the State
m the absence of the adjustment under this para-
graph.

“(C) METROPOLITAN BASED SYSTEM.—The
metropolitan based system described in this sub-
paragraph 1s one in which—

“(1) all the portions of each metropoli-
tan statistical area in the State or in the
case of a consolidated metropolitan statis-
tical area, all of the portions of each pri-
mary metropolitan statistical area within
the consolidated area within the State, are
treated as a single MedicareAdvantage pay-

ment area; and

tHR 1 EAS
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“(11) all areas in the State that do not

Jall within a metropolitan statistical area

are treated as a single MedicareAdvantage

payment area.

“(D) AREAS.—In subparagraph (C), the
terms ‘metropolitan statistical area’, ‘consoli-
dated metropolitan statistical area’, and ‘pri-
mary metropolitan statistical area’ mean any
area designated as such by the Secretary of Com-
merce.

“(f) SpeciAL RULES FOR INDIVIDUALS KELECTING

MSA PLANS.—

“(1) IN GENERAL—If the amount of the
MedicareAdvantage monthly MSA premiwm (as de-
Jined in section 1854(b)(2)(D)) for an MSA plan for
a year 1s less than /2 of the annual
Medicare+Choice capitation rate applied under this
section for the area and year involved, the Secretary
shall deposit an amount equal to 100 percent of such
difference in a MedicareAdvantage MSA established
(and, f applicable, designated) by the individual
under paragraph (2).

“(2)  ESTABLISHMENT AND DESIGNATION OF
MEDICAREADVANTAGE MEDICAL SAVINGS ACCOUNT AS

REQUIREMENT FOR PAYMENT OF CONTRIBUTION.—In

tHR 1 EAS
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the case of an indwidual who has elected coverage
under an MSA plan, no payment shall be made under
paragraph (1) on behalf of an individual for a month
unless the individual—

“(A) has established before the beginning of
the month (or by such other deadline as the Sec-
retary may specify) a MedicareAdvantage MSA
(as defined in section 138(b)(2) of the Internal
Revenue Code of 1986); and

“(B) if the individual has established more
than 1 such MedicareAdvantage MSA, has des-
wgnated 1 of such accounts as the individual’s
MedicareAdvantage MSA  for purposes of this
part.

Under rules under this section, such an individual
may change the designation of such account under
subparagraph (B) for purposes of this part.

“(3) LUMP-SUM DEPOSIT OF MEDICAL SAVINGS
ACCOUNT CONTRIBUTION.—In the case of an indi-
vidual electing an MSA plan effective beginning with
a month i a year, the amount of the contribution to
the MedicareAdvantage MSA on behalf of the indi-
vidual for that month and all successive months in
the year shall be deposited during that first month. In

the case of a termination of such an election as of a

tHR 1 EAS
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month before the end of a year, the Secretary shall

provide for a procedure for the recovery of deposits at-

tributable to the remaining months in the year.

“(g) PAYMENTS FrOM TrRUST FUNDS.—Except as pro-
vided in section 1858A(c) (relating to payments for quali-
fied prescription drug coverage), the payment to a
MedicareAdvantage organization under this section for in-
dwiduals enrolled wunder this part with the organization
and payments to a MedicareAdvantage MSA under sub-
section (e)(1) shall be made from the Federal Hospital In-
surance Trust Fund and the Federal Supplementary Med-
veal Insurance Trust Fund in such proportion as the Sec-
retary determines reflects the relative weight that benefits
under part A and under part B represents of the actuarial
value of the total benefits under this title. Monthly pay-
ments otherwise payable under this section for October 2000
shall be pard on the first business day of such month.
Monthly payments otherwise payable under this section for
October 2001 shall be paid on the last business day of Sep-
tember 2001. Monthly payments otherwise payable under
this section for October 2006 shall be paid on the first busi-
ness day of October 2006.

“(h) SPECIAL RULE FOR CERTAIN INPATIENT IOS-
PITAL STAYS.—In the case of an individual who s receiv-

g inpatient hospital services from a subsection (d) hos-
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1 pital (as defined in section 1886(d)(1)(B)) as of the effective

2 date of the individual’s—

3
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“(1) election  under  this part of «a
MedicareAdvantage plan offered by a
MedicareAdvantage organization—

“(A) payment for such services until the
date of the individual’s discharge shall be made
under this title through the MedicareAdvantage
plan or the original medicare fee-for-service pro-
gram option (as the case may be) elected before
the election with such organization,

“(B) the elected organization shall not be fi-
nancially responsible for payment for such serv-
wces until the date after the date of the individ-
ual’s discharge; and

“(C) the organization shall nonetheless be
paid the full amount otherwise payable to the or-
ganization under this part; or
“(2) termanation of election with respect to a

MedicareAdvantage organization under this part—

“(A) the organization shall be financially
responsible for payment for such services after
such date and until the date of the individual’s

discharge;
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“(B) payment for such services during the
stay shall not be made under section 1886(d) or
by any succeeding MedicareAdvantage organiza-
tion; and

“(C) the terminated organization shall not
recewe any payment with respect to the indi-
vidual under this part during the period the in-

dwvidual 1s not enrolled.

“(1) SPECIAL RULE FOrR HOSPICE CARE.—

shall

“(1) INFORMATION.—A contract under this part

require the MedicareAdvantage organization to

mform each individual enrvolled under this part with

a LM@

dicareAdvantage plan offered by the organization

about the availability of hospice care 1f—

with
part

cele

“(A) a hospice program participating under
this title 1s located within the organization’s
service ared; or

“(B) 1t 1s common practice to refer patients
to hospice programs outside such service area.
“(2) PAYMENT.—If an individual who is enrolled

a MedicareAdvantage organization under this
makes an election under section 1812(d)(1) to re-

hospice care from a particular hospice

program-—
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1 “(A) payment for the hospice care furnished
2 to the indwidual shall be made to the hospice
3 program elected by the individual by the Sec-
4 retary;

5 “(B) payment for other services for which
6 the individual 1s eligible notwithstanding the in-
7 dividual’s election of hospice care under section
8 1812(d)(1), including services not related to the
9 mdwvidual’s terminal illness, shall be made by
10 the Secretary to the MedicareAdvantage organi-
11 zation or the provider or supplier of the service
12 wmstead of payments calculated under subsection
13 (a); and

14 “(C) the Secretary shall continue to make
15 monthly payments to the MedicareAdvantage or-
16 ganization i an amount equal to the value of
17 the additional benefits required under section
18 1854(f)(1)(A).”.

19 SEc. 204. SUBMISSION OF BIDS; PREMIUMS.

20 Section 1854 (42 U.S.C. 1395w-24) 1is amended to
21 read as follows:

22 “SUBMISSION OF BIDS; PREMIUMS

23 “Sec.  1854. (a) SUBMISSION OF BIDS BY

24 MEDICAREADVANTAGE ORGANIZATIONS.—
25 “(1) IN GENERAL.—Not later than the second

26 Monday n September and except as provided in
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paragraph (3), each MedicareAdvantage organization
shall submat to the Secretary, in such form and man-
ner as the Secretary wmay specify, for each
MedicareAdvantage plan that the organization in-

tends to offer i a service area in the following

year:

“(A) notice of such intent and information
on the service area of the plan;

“(B) the plan type for each plan;

“(C) if the MedicareAdvantage plan is a co-
ordinated care plan (as described in section
1851(a)(2)(A)) or a private fee-for-service plan
(as described in section 1851(a)(2)(C)), the infor-
mation described in paragraph (2) with respect
to each payment area;

“(D) the enrollment capacity (if any) in re-
lation to the plan and each payment area;

“(E) the expected mix, by health status, of
enrolled individuals; and

“(F) such other information as the Sec-
retary may specify.

“(2) INFORMATION REQUIRED FOR COORDINATED
CARE PLANS  AND PRIVATE FEE-FOR-SERVICE
PLANS.—For a MedicareAdvantage plan that is a co-

ordinated care plan (as described in  section

tHR 1 EAS



© 00O N O 0o B~ W N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

349

1851(a)(2)(A)) or a private fee-for-service plan (as

described in section 1851(a)(2)(C)), the information

described in this paragraph s as follows:

“(A) INFORMATION REQUIRED WITH RE-

SPECT TO BENEFITS UNDER THE ORIGINAL

MEDICARE  FEE-FOR-SERVICE  PROGRAM  OP-

tHR 1 EAS

TION.—Information relating to the coverage of
benefits under the original medicare fee-for-serv-

1ce program option as follows:

“(1) The plan bid, which shall consist
of a dollar amount that represents the total
amount that the plan s willing to accept
(not taking into account the application of
the comprehensive risk adjustment method-
ology under section 1853(a)(3)) for pro-
viding coverage of the benefits under the
original medicare fee-for-service program
option to an ndividual enrolled wn the plan

that resides in the service area of the plan

Jor a month.

“(11) For the enhanced medical benefits
package offered—

“(I) the adjusted community rate

(as defined in subsection (g)(3)) of the

package;
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“(II) the portion of the actuarial
value of such benefits package (if any)
that will be applied toward satisfying
the requirement for additional benefits
under subsection (g);

“(I11)  the  MedicareAdvantage
monthly beneficiary premium for en-
hanced medical benefits (as defined in
subsection (b)(2)(C));

“(IV) a description of any cost-
sharing;

“(V) a description of whether the
amount of the unified deductible has
been lowered or the maximum limita-
tions on out-of-pocket expenses have
been decreased (relative to the levels
used in calculating the plan bid);

“(VI) such other information as
the Secretary considers necessary.

“(ui)  The assumptions that the
MedicareAdvantage organization used in
preparing the plan bid with respect to num-
bers, in each payment area, of enrolled in-
dwiduals and the mix, by health status, of

such mdwiduals.
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“(B) INFORMATION REQUIRED WITH RE-
SPECT TO PART D.—The information required to
be submitted by an eligible entity under section
1860D—12, wncluding the monthly premiums for
standard coverage and any other qualified pre-
scription drug coverage available to individuals
enrolled under part D.

“(C) DETERMINING PLAN COSTS INCLUDED
IN PLAN BID.—For purposes of submitting its
plan  bid under subparagraph (4)(v) a
MedicareAdvantage — plan  offered by  «a
MedicareAdvantage organization satisfies sub-
paragraphs (A) and (C) of section 1852(a)(1) if
the actuarial value of the deductibles, coinsur-
ance, and copayments applicable on average to
mdividuals enrolled in such plan under this part
with respect to benefits under the original medi-
care fee-for-service program option on which that
bid s based (ignoring any reduction in cost-
sharing offered by such plan as enhanced med-
veal benefits under paragraph (2)(A)(1n) or re-
quired under clause (1) or (1) of subsection
(9)(1)(C)) equals the amount specified in sub-
section (f)(1)(B).
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“(3) REQUIREMENTS FOR MSA PLANS.—For an
MSA plan described in section 1851(a)(2)(B), the in-
Jormation described in this paragraph is the informa-
tion that such a plan would have been required to
submit under this part iof the Prescription Drug and
Medicare Improvements Act of 2003 had not been en-
acted.

“(4) REVIEW.—

“(A) IN GENERAL.—Subject to subpara-
graph (B), the Secretary shall review the ad-
gusted community rates (as defined in section
1854(g)(3)), the amounts of the
MedicareAdvantage monthly basic premium and
the MedicareAdvantage monthly beneficiary pre-
mium for enhanced medical benefits filed under
this subsection and shall approve or disapprove
such rates and amounts so submatted. The Sec-
retary shall review the actuarial assumptions
and data used by the MedicareAdvantage organi-
zation with respect to such rates and amounts so
submitted to determine the appropriateness of
such assumptions and data.

“(B) ExceprrioN—The Secretary shall not
review, approve, or disapprove the amounts sub-

matted under paragraph (3), or, with respect to
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a private fee-for-service plan (as described in sec-

tion 1851(a)(2)(C)) under subparagraph (A)(1),

(A) () (L), or (B) of paragraph (2).

“(C) CLARIFICATION OF AUTHORITY RE-
FARDING DISAPPROVAL OF UNREASONABLE BEN-
EFICIARY COST-SHARING.—Under the authority
under subparagraph (A), the Secretary may dis-
approve the bid if the Secretary determines that
the deductibles, coinsurance, or copayments ap-
plicable under the plan discourage access to cov-
erved services or are likely to result in favorable
selection of MedicareAdvantage eligible individ-
uals.

“(5) APPLICATION OF FEIIBP STANDARD; PROII-
BITION ON PRICE GOUGING.—FEach bid amount sub-
mitted under paragraph (1) for a MedicareAdvantage
plan must reasonably and equitably reflect the cost of
benefits provided under that plan.

“(b) MONTHLY PREMIUMS CHARGED.—

“(1) IN GENERAL.—

“(A) COORDINATED CARE AND PRIVATE
FEE-FOR-SERVICE PLANS.—The monthly amount
of the premiwm charged to an individual en-
rolled in a MedicareAdvantage plan (other than

an MSA plan) offered by a MedicareAdvantage
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organization shall be equal to the sum of the fol-
lowing:

“(1) The MedicareAdvantage monthly
basic beneficiary premium (if any).

“(11) The MedicareAdvantage monthly
beneficiary premiuwm for enhanced medical
benefits (if any).

“(111) The MedicareAdvantage monthly
obligation for qualified prescription drug
coverage (if any).

“(B) MSA PLANS.—The rules under this
section that would have applied with respect to
an MSA plan of the Prescription Drug and
Medicare Improvements Act of 2003 had not
been enacted shall continue to apply to MSA
plans after the date of enactment of such Act.

“(2) PREMIUM TERMINOLOGY.—For purposes of

this part:

“(A) MEDICAREADVANTAGE MONTHLY BASIC
BENEFICIARY PREMIUM.—The term
‘MedicareAdvantage monthly basic beneficiary
premium’  means, — with  respect to a
MedicareAdvantage plan, the amount required to

be charged under subsection (d)(2) for the plan.
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“(B) MEDICAREADVANTAGE MONTHLY BEN-
EFICIARY OBLIGATION FOR QUALIFIED PRESCRIP-
TION DRUG COVERAGE.—The term
‘MedicareAdvantage monthly beneficiary obliga-
tion for qualified prescription drug coverage’
means, with respect to a MedicareAdvantage
plan, the amount determined wunder section
1858A(d).

“(C) MEDICAREADVANTAGE MONTHLY BEN-
EFICIARY PREMIUM FOR ENHANCED MEDICAL
BENEFITS.—The term ‘MedicareAdvantage
monthly beneficiary premiwm for enhanced med-
teal  benefits’ means, with respect to «a
MedicareAdvantage plan, the amount required to
be charged under subsection (f)(2) for the plan,
or, in the case of an MSA plan, the amount filed
under subsection (a)(3).

“(D) MEDICAREADVANTAGE MONTHLY MSA
PREMIUM.—The term ‘MedicareAdvantage
monthly MSA premium’ means, with respect to
a MedicareAdvantage plan, the amount of such
premium filed under subsection (a)(3) for the

plan.

“(c) UNIFORM PREMIUM.—The MedicareAdvantage

25 monthly basic beneficiary premium, the MedicareAdvantage
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monthly beneficiary obligation for qualified prescription
drug coverage, the MedicareAdvantage monthly beneficiary
premium  for enhanced medical benefits, and the
MedicareAdvantage monthly MSA premium charged under
subsection (b) of a MedicareAdvantage organization under
this part may not vary among individuals enrolled in the
plan. Subject to the provisions of section 1858(h), such re-
quirement  shall  not  apply to enrollees of a
MedicareAdvantage plan who are enrolled in the plan pur-
suant to a contractual agreement between the plan and an
employer or other group health plan that provides employ-
ment-based retiree health coverage (as defined in section
1860D-20(d)(4)(B)) if the premium amount is the same for
all such enrollees under such agreement.

“(d) DETERMINATION OF PREMIUM REDUCTIONS, RE-
DUCED COST-SHARING, ADDITIONAL BENEFITS, AND BENE-
FICIARY PREMIUMS.—

“(1) BIDS BELOW THE BENCHMARK.—If the Sec-
retary determines under section 1853(d)(3) that the
weighted service area benchmark amount exceeds the
plan bid, the Secretary shall require the plan to pro-
vide additional benefits in accordance with subsection
(9)-

“(2) BIDS ABOVE THE BENCHMARE.—If the Sec-

retary determines under section 1853(d)(3) that the
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plan bid exceeds the weighted service area benchmark

amount (determined under section 1853(d)(2)), the

amount of such excess shall be the MedicareAdvantage
monthly basic beneficiary premiuwm (as defined in
section 1854(b)(2)(A)).

“le) TERMS AND CONDITIONS OF IMPOSING PRE-
miums.—Each MedicareAdvantage organization shall per-
mit the payment of any MedicareAdvantage monthly basic
premium, the MedicareAdvantage monthly beneficiary obli-
gation for qualified prescription drug coverage, and the
MedicareAdvantage monthly beneficiary premium for en-
hanced medical benefits on a monthly basis, may terminate

election of indwiduals for a MedicareAdvantage plan for

Jarlure to make premium payments only in accordance with

section 1851(g)(3)(B)(v), and may not provide for cash or
other monetary rebates as an inducement for enrollment or
otherwise (other than as an additional benefit described in
subsection (¢)(1)(C)(1)).
“(f) LIMITATION ON ENROLLEE LIABILITY.—
“(1) FOrR BENEFITS UNDER THE ORIGINAL MEDI-
CARE FEE-FOR-SERVICE PROGRAM OPTION.—The sum
of—
“(A) the MedicareAdvantage monthly basic
beneficiary premium (multiplied by 12) and the

actuarial value of the deductibles, coinsurance,
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and copayments (determined on the same basis

as used in determining the plan’s bid under

paragraph (2)(C)) applicable on average to indi-

viduals — enrolled under this part with «a

MedicareAdvantage plan described in subpara-

graph (A) of section 1851(a)(2) of an organiza-

tion with respect to required benefits described i

section 1852(a)(1)(A); must equal

“(B) the actuarial value of the deductibles,
comsurance, and copayments that would be ap-
plicable on average to individuals who have
elected to receive Dbenefits under the original
medicare fee-for-service program option if such

mdwiduals — were  not  members  of a

MedicareAdvantage organization for the year

(adjusted as determined appropriate by the Sec-

retary to account for geographic differences and

Jor plan cost and utilization differences).

“(2) FOR ENHANCED MEDICAL BENEFITS.—If the
MedicareAdvantage organization provides to its mem-
bers enrolled under this part in a MedicareAdvantage
plan  described in  subparagraph (A) of section
1851(a)(2) with respect to enhanced medical benefits
relating to benefits under the original medicare fee-

Jor-service  program  option, the sum of the
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MedicareAdvantage monthly beneficiary premium for
enhanced medical benefits (multiplied by 12) charged
and the actuarial value of its deductibles, coinsur-
ance, and copayments charged with respect to such
benefits for a year must equal the adjusted commu-
nity rate (as defined in subsection (g)(3)) for such
benefits for the year minus the actuarial value of any
additional benefits pursuant to clause (i1), (i11), or
(1) of subsection (g)(2)(C) that the plan specified
under subsection (a)(2)(1)(11).

“(3) DETERMINATION ON OTHER BASIS.—If the
Secretary determines that adequate data are not
available to determine the actuarial value wunder
paragraph (1)(A) or (2), the Secretary may determine
such amount with respect to all indwviduals in the
same  geographic area, the State, or in the United
States, eligible to enroll in the MedicareAdvantage
plan involved under this part or on the basis of other
appropriate data.

“(4) SPECIAL RULE FOR PRIVATE FEE-FOR-SERV-
ICE PLANS.—With respect to a MedicareAdvantage
private fee-for-service plan (other than a plan that is
an MSA plan), in no event may—

“(A) the actuarial value of the deductibles,

comsurance, and copayments applicable on aver-
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age to indwiduals enrvolled under this part with
such a plan of an organization with respect to
required benefits described in subparagraphs (A),
(C), and (D) of section 1852(a)(1); exceed

“(B) the actuarial value of the deductibles,
cowmsurance, and copayments that would be ap-
plicable on average to individuals entitled to (or
envolled for) benefits under part A and enrolled
under part B if they were not members of a

MedicareAdvantage organization for the year.

“(g) REQUIREMENT FOR ADDITIONAL BENEFITS.—

“(1) REQUIREMENT.—

“A) IN GENERAL.—FEach
MedicareAdvantage organization (in relation to
a MedicareAdvantage plan, other than an MSA
plan, it offers) shall provide that if there is an
excess amount (as defined in subparagraph (B))
Jor the plan for a contract year, subject to the
succeeding provisions of this subsection, the orga-
nization shall provide to indiwiduals such addi-
tional benefits described wn subparagraph (C) as
the organization may specify in a value which
the Secretary determines is at least equal to the
adjusted excess amount (as defined in subpara-

graph (D)).

tHR 1 EAS



© 00 N O 0o B~ W N P

N NN NN R P R R R R R R R e
E W N B O © 0 N O O M W N R O

361

“(B) EXCESS AMOUNT.—For purposes of

this paragraph, the term ‘excess amount’ means,

Jor an organization for a plan, is 100 percent of

the amount (if any) by which the weighted serv-

ice area benchmark amount (determined under

section 1853(d)(2)) exceeds the plan bid (as ad-

Justed under section 1853(d)(1)).

“(C') ADDITIONAL BENEFITS DESCRIBED.—

The additional benefits described in this sub-

paragraph are as follows:

tHR 1 EAS

“(1) Subject to subparagraph (F), a
monthly part B premium reduction for in-
dwiduals enrolled wn the plan.

“(11) Lowering the amount of the uni-
fied deductible and decreasing the max-
vmum limatations on out-of-pocket expenses
Jor individuals enrolled in the plan.

“tin) A reduction in the actuarial
value of plan cost-sharing for plan enrollees.

“tiv) Subject to subparagraph (E),
such additional benefits as the organization
may specify.

“(v) Contributing to the stabilization

SJund under paragraph (2).
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“(vi) Any combination of the reduc-

tions and benefits described in clauses (1)

through (v).

“(D) ADJUSTED EXCESS AMOUNT.—For
purposes of this paragraph, the term ‘adjusted
excess amount’ means, for an organization for a
plan, s the excess amount reduced to reflect any
amount withheld and reserved for the organiza-
tion for the year under paragraph (2).

“(E) RULE FOR APPROVAL OF MEDICAL AND
PRESCRIPTION DRUG BENEFITS.—An ()7"{(}&%%‘2&-
tion may not specify any additional benefit that
provides for the coverage of any prescription
drug (other than that relating to prescription
drugs covered under the original medicare fee-
Jor-service program option).

“(F) PREMIUM REDUCTIONS.—

“(t) IN GENERAL.—Subject to clause

(i1), as part of providing any additional

benefits required under subparagraph (A), a

MedicareAdvantage organization may elect

a reduction wn its payments under section

1853(a)(1)(A)(1)  with  respect to «a

MedicareAdvantage plan and the Secretary

shall apply such reduction to reduce the
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premiwm under section 1839 of each en-
rollee in such plan as provided in section

1840(1).

“(i) AMOUNT OF REDUCTION.—The
amount of the reduction under clause (1)
with — respect  to any enrollee in «a
MedicareAdvantage plan—

“(I) may not exceed 125 percent
of the premium described under section
1839(a)(3); and

“(I1) shall apply uniformly to
each enrollee of the MedicareAdvantage

plan to which such reduction applies.

“(G) UNIFORM APPLICATION.—This para-

graph shall be applied uniformly for all enrollees

Jor a plan.

tHR 1 EAS

“(H) CONSTRUCTION.—Nothing in this sub-

section  shall be construed as preventing a
MedicareAdvantage organization from providing
enhanced medical benefits (described in section
1852(a)(3)) that are in addition to the health
care benefits otherwise required to be provided
under this paragraph and from imposing a pre-

miuwm for such enhanced medical benefits.



© 00O N O 0o B~ W N PP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

364

“12) STABILIZATION FUND.—A
MedicareAdvantage organization may provide that a
part of the value of an excess amount described in
paragraph (1) be withheld and reserved in the Fed-
eval Hospital Insurance Trust Fund and in the Fed-
eral Supplementary Medical Insurance Trust Fund
(in such proportions as the Secretary determines to be
appropriate) by the Secretary for subsequent annual
contract periods, to the extent required to prevent
undue fluctuations in the additional benefits offered
m those subsequent periods by the organization in ac-
cordance with such paragraph. Any of such value of
the amount reserved which 1s not provided as addi-
tional benefits described in paragraph (1)(A) to indi-
viduals electing the MedicareAdvantage plan of the
organization i accordance with such paragraph
prior to the end of such periods, shall revert for the
use of such Trust Funds.

“(3) ADJUSTED COMMUNITY RATE.—For pur-
poses of this subsection, subject to paragraph (4), the
term ‘adjusted community rate’ for a service or serv-
1ces means, at the election of a MedicareAdvantage or-
ganization, either—

“(A) the rate of payment for that service or

services which the Secretary annually determines
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would apply to an individual  electing a
MedicareAdvantage plan under this part if the
rate of payment were determined under a ‘com-
munity rating system’ (as defined in section
1302(8) of the Public Health Service Act, other
than subparagraph (C)); or
“(B) such portion of the weighted aggregate
premium, which the Secretary annually esti-
mates would apply to such an individual, as the
Secretary annually estimates s attributable to
that service or services,
but adjusted for differences between the utilization
characteristics of the individuals electing coverage
under this part and the utilization characteristics of
the other enrollees with the plan (or, if the Secretary
finds that adequate data are not available to adjust
Jor those differences, the differences between the utili-
zation characteristics of indiwviduals selecting other
MedicareAdvantage coverage, or MedicareAdvantage
eligible individuals in the area, in the State, or in the
Unated States, eligible to elect MedicareAdvantage
coverage under this part and the utilization charac-
teristics of the rest of the population in the area, in

the State, or in the United States, respectively).
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“(4) DETERMINATION BASED ON INSUFFICIENT

DATA.—For purposes of this subsection, if the Sec-
retary finds that there is insufficient enrollment expe-
rience to determine the average amount of payments
to be made under this part at the beginning of a con-
tract period or to determine (in the case of a newly
operated provider-sponsored organization or other
new organization) the adjusted community rate for
the organization, the Secretary may determine such
an average based on the enrollment experience of other
contracts entered into under this part and may deter-
mine such a rate using data in the general commenr-
cial marketplace.

“(h) PROHIBITION OF STATE IMPOSITION OF PREMIUM
TAXES.—No State may impose a premium tax or similar
tax with respect to payments to MedicareAdvantage organi-
zations under section 18553.

“(1) PERMITTING USE OF SEGMENTS OF SERVICE
AREAS.—The Secretary shall permit a MedicareAdvantage
organization to elect to apply the provisions of this section
uniformly to separate segments of a service area (rather
than uniformly to an entire service area) as long as such
segments are composed of 1 or more MedicareAdvantage

payment areas.”.
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1 (b) STUDY AND REPORT ON CLARIFICATION OF AU-
2 THORITY REGARDING DISAPPROVAL OF UNREASONABLE
3 BENEFICIARY COST-SHARING.—
4 (1) Stupy.—The Secretary, in consultation with
5 beneficiaries, consumer —groups, employers, and
6 Medicare+Choice organizations, shall conduct a study
7 to determine the extent to which the cost-sharing
8 structures under Medicare+Choice plans under part
9 C of title XVIII of the Social Security Act discourage
10 access to covered services or discriminate based on the
11 health status of Medicare+Choice eligible individuals
12 (as defined wn section 1851(a)(3) of the Social Secu-
13 rity Act (42 U.S.C. 1395w-21(a)(3))).
14 (2) REPORT—Not later than December 31, 2004,
15 the Secretary shall submit a report to Congress on the
16 study conducted under paragraph (1) together with
17 recommendations for such legislation and administra-
18 tive actions as the Secretary considers appropriate.

19 SEC. 205. SPECIAL RULES FOR PRESCRIPTION DRUG BENE-
20 FITS.

21 Part C of title XVIII (42 U.S.C. 1395w-21 et seq.)
22 is amended by inserting after section 1857 the following

23 new section:

24 “SPECIAL RULES FOR PRESCRIPTION DRUG BENEFITS

25 “SEC. 1858A. (a) AVAILABILITY.—
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“(1) PLANS REQUIRED TO PROVIDE QUALIFIED

PRESCRIPTION DRUG COVERAGE TO ENROLLEES.—
“(A) IN GENERAL.—Fuxcept as provided in

subparagraph (B), on and after January 1,

20006, a MedicareAdvantage organization offering

a MedicareAdvantage plan (except for an MSA

plan) shall make available qualified prescription

drug coverage that meets the requirements for
such coverage under this part and part D to each
enrollee of the plan.

“(B) PRIVATE FEE-FOR-SERVICE PLANS

MAY, BUT ARE NOT REQUIRED TO, PROVIDE

QUALIFIED PRESCRIPTION DRUG COVERAGE.—

Pursuant to section 1852(a)(2)(D), a private fee-

Jor-service plan may elect not to provide quali-

fied prescription drug coverage under part D to

mdwiduals residing in the area served by the
plan.

“(2) REFERENCE TO PROVISION PERMITTING AD-
DITIONAL PRESCRIPTION DRUG COVERAGE.—For the
provisions of part D, made applicable to this part
pursuant to paragraph (1), that permit a plan to
make available qualified preseription drug coverage
that includes coverage of covered drugs that exceeds

the coverage required under paragraph (1) of section
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1860D—6  wm  an  area, but only of the
MedicareAdvantage organization offering the plan
also offers a MedicareAdvantage plan in the area that
only provides the coverage that 1s required under such
paragraph (1), see paragraph (2) of such section.

“(3) RULE FOR APPROVAL OF MEDICAL AND PRE-
SCRIPTION DRUG BENEFITS.—Pursuant to sections
1854(g)(1)(F) and 1852(a)(3)(D), a
MedicareAdvantage organization offering a
MedicareAdvantage plan that provides qualified pre-
seription drug coverage may not make available cov-
erage of any prescription drugs (other than that relat-
g to prescription drugs covered under the original
medicare fee-for-service program option) to an en-
rollee as an additional benefit or as an enhanced
medical benefit.

“tb) CompLIANCE WITH ADDITIONAL BENEFICIARY

PRrROTECTIONS.—With respect to the offering of qualified
prescription drug coverage by a MedicareAdvantage organi-
zation under a MedicareAdvantage plan, the organization
and plan shall meet the requirements of section 1860D-5,
meluding requirements relating to information dissemina-
tion and grievance and appeals, and such other require-
ments under part D that the Secretary determines appro-

priate in the same manner as such requirements apply to
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an eligible entity and a Medicare Prescription Drug plan

under part D. The Secretary shall waive such requirements

to the extent the Secretary determines that such require-

ments duplicate requirements otherwise applicable to the or-

ganization

v or the plan under this part.

“(c¢) PAYMENTS FOR PRESCRIPTION DRUGS.—

“(1) PAYMENT OF FULL AMOUNT OF PREMIUM TO

ORGANIZATIONS FOR QUALIFIED PRESCRIPTION DRUG

COVERAGE.—

tHR 1 EAS

“(A) IN GENERAL.—For each year (begin-
ning with 2006), the Secretary shall pay to each
MedicareAdvantage — organization  offering a
MedicareAdvantage plan that provides qualified
prescription drug coverage, an amount equal to
the full amount of the monthly premium sub-
matted under section 1854(a)(2)(B) for the year,
as adjusted using the risk adjusters that apply to
the standard prescription drug coverage pub-
lished under section 1860D—11.

“(B) APPLICATION OF PART D RISK COR-
RIDOR, STABILIZATION RESERVE FUND, AND AD-
MINISTRATIVE EXPENSES PROVISIONS.—The pro-
vistons of subsections (b), (c), and (d) of section
1860D-16 shall apply to a MedicareAdvantage

organization offering a MedicareAdvantage plan
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that provides qualified prescription drug cov-

erage and payments made to such organization

under subparagraph (A) in the same manner as
such provisions apply to an eligible entity offer-
mg a Medicare Prescription Drug plan and pay-

ments made to such entity under subsection (a)

of section 1860D—16.

“(2) PAYMENT FROM PRESCRIPTION DRUG AC-
COUNT.—Payment made to MedicareAdvantage orga-
nizations under this subsection shall be made from the
Prescription Drug Account in the Federal Supple-
mentary Medical Insurance Trust Fund under section
1841.

“(d) ComPUTATION OF MEDICAREADVANTAGE MONTII-
LY BENEFICIARY OBLIGATION FOR Q(MLIFIED PRESCRIP-
TION  DrUG  COVERAGE.—In  the case of «a
MedicareAdvantage eligible individual receiving qualified
prescription drug coverage under a MedicareAdvantage
plan during a year after 2005, the MedicareAdvantage
monthly beneficiary obligation for qualified prescription
drug coverage of such individual in the year shall be deter-
maned i the same manner as the monthly beneficiary obli-
gation 1s determined under section 1860D-17 for eligible
beneficiaries enrolled in a Medicare Prescription Drug

plan, except that, for purposes of this subparagraph, any
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reference to the monthly plan premium approved by the
Secretary under section 1860D—-13 shall be treated as a ref-
erence to the monthly premium for qualified prescription
drug coverage submitted by the MedicareAdvantage organi-
zation offering the plan under section 1854(a)(2)(A) and
approved by the Secretary.

“(e) COLLECTION OF MEDICAREADVANTAGE MONTIHLY
BENEFICIARY OBLIGATION FOR QLL’LLIFIED PRESCRIPTION
DruG COVERAGE.—The provisions of section 1860D—18,
mecluding subsection (b) of such section, shall apply to the
amount of the MedicareAdvantage monthly beneficiary obli-
gation for qualified prescription drug coverage (as deter-
mined under subsection (d)) required to be pard by a
MedicareAdvantage eligible individual enrolled in «a
MedicareAdvantage plan in the same manner as such provi-
sions apply to the amount of the monthly beneficiary obli-
gation required to be paid by an eligible beneficiary en-
rolled i a Medicare Prescription Drug plan under part
D.

“(f) AVAILABILITY OF PREMIUM SUBSIDY AND COST-
SHARING REDUCTIONS FOR LOW-INCOME ENROLLEES AND
REINSURANCE PAYMENTS.—For provisions—

“(1) providing premium subsidies and cost-shar-

mg reductions for low-income individuals receiving

tHR 1 EAS



© 00O N O 0o B~ W N PP

N N DN DN DD DN P PP PPk PR PP
aa A W N P O ©W 00 N O 0o b W N B+ O

373

qualified prescription drug coverage through «a
MedicareAdvantage plan, see section 1860D—19; and

“(2) providing a MedicareAdvantage organiza-
tion with reinsurance payments for certain expenses
meurred in providing qualified prescription drug cov-
erage through a MedicareAdvantage plan, see section
1860D-20."".

(b) TREATMENT OF REDUCTION FOR PURPOSES OF
DETERMINING GOVERNMENT CONTRIBUTION UNDER PART
B.—Section 1844(c) (42 U.S.C. 1395w) s amended by
striking  “section 1854(f)(1)(E)” and inserting “section
1854(d)(1)(A)(1)”.

SEC. 206. FACILITATING EMPLOYER PARTICIPATION.

Section 1858(h) (as added by section 211) s
amended—

(1) by inserting “(including subsection (i) of
such section)” after “section 18577; and

(2) by adding at the end the following new sen-
tence: “In applying the authority wunder section
1857(1r) pursuant to this subsection, the Adminis-
trator may permit MedicareAdvantage plans to estab-
lish separate premium amounts for enrollees i an
employer or other group health plan that provides
employment-based retiree health coverage (as defined

m section 1860D-20(d)(4)(B)).”

tHR 1 EAS



© 00 N O U b~ W N PP

N NN N N N DN R R R R R R R R R
o 00 A W N PFP O © 0 N~ o 00 M W N R O

374
SEC. 207. ADMINISTRATION BY THE CENTER FOR MEDICARE

CHOICES.

On and after January 1, 2006, the MedicareAdvantage
program under part C of title XVIII of the Social Security
Act shall be admainistered by the Center for Medicare
Choices established under section 1808 such title (as added
by section 301), and each reference to the Secretary made
w such part shall be deemed to be a reference to the Admin-
wstrator of the Center for Medicare Choices.

SEC. 208. CONFORMING AMENDMENTS.

(a) ORGANIZATIONAL AND FINANCIAL REQUIREMENTS
FOR MEDICAREADVANTAGE ORGANIZATIONS; PROVIDER-
SPONSORED ORGANIZATIONS.—Section 1855 (42 U.S.C.
1395w-25) 1s amended—

(1) wn subsection (b), in the matter preceding
paragraph (1), by inserting “subparagraphs (A), (B),
and (D) of” before “section 1852(A)(1)”; and

(2) by striking “Medicare+Choice” and insert-
g “MedicareAdvantage” each place it appears.

(b) ESTABLISHMENT OF PSO STANDARDS.—Section
1856 (42 U.S.C. 1395w-26) 1is amended by striking
“Medicare+Choice” and inserting “MedicareAdvantage”
each place it appears.

(¢c) CONTRACTS WITH MEDICAREADVANTAGE ORGANI-
ZATIONS.—Section 1857 (42 U.S.C.  1395w-27) s

amended—
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(1) wn subsection (g)(1)—

(A) in  subparagraph (B), by striking
“amount of the Medicare+Choice monthly basic
and supplemental beneficiary premiums” and
mserting  “amounts of the MedicareAdvantage
monthly basic premium and MedicareAdvantage
monthly beneficiary premium for enhanced med-
rcal benefits”;

(B) in subparagraph (F), by striking “or”
after the semicolon at the end;

(C) in subparagraph (G), by adding “or”

after the semicolon at the end; and

(D) by inserting after subparagraph (G) the

Jollowing new subparagraph:

“C(H)(1) charges any individual an amount
m excess of the MedicareAdvantage monthly ben-
eficiary obligation for qualified prescription
drug coverage under section 1858A(d);

“(1n) provides coverage for prescription
drugs that is not qualified prescription drug cov-
erage;

“(11) offers prescription drug coverage, but
does not make standard prescription drug cov-

erage available; or

tHR 1 EAS
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“lw) provides coverage for prescription
drugs (other than that relating to prescription
drugs covered under the original medicare fee-

Jor-service program option described in section

1851(a)(1)(A)(r)) as an enhanced medical benefit

under section 1852(a)(3)(D) or as an additional
benefit under section 1854(g)(1)(F),”; and

(2) by striking “Medicare+Choice” and insert-
mg “MedicareAdvantage”™ each place it appears.

(d) DEFINITIONS; MISCELLANEOUS PROVISIONS.—Sec-
tion 1859 (42 U.S.C. 1395u—-28) 1s amended—

(1) by striking subsection (¢) and inserting the
Jollowing new subsection:

“(¢) OTHER REFERENCES TO OTHER TERMS.—

“(1) ENHANCED MEDICAL BENEFITS.—The term
‘enhanced medical benefits’ is defined in section
1852(a)(3)(E).

“(2)  MEDICAREADVANTAGE  ELIGIBLE  INDI-
VIDUAL.—The term ‘MedicareAdvantage eligible indi-
vidual’ 1s defined in section 1851(a)(3).

“(3) MEDICAREADVANTAGE PAYMENT AREA.—
The term ‘MedicareAdvantage payment area’ is de-
Jfined in section 1853(d).

“(4) NATIONAL PER CAPITA MEDICARE~+CHOICE

GROWTH PERCENTAGE.—The ‘national per capita
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Medicare+Choice growth percentage’ is defined in sec-
tion 1853(c)(6).

“(5) MEDICAREADVANTAGE MONTHLY BASIC BEN-
EFICIARY PREMIUM; MEDICAREADVANTAGE MONTHLY
BENEFICIARY OBLIGATION FOR QUALIFIED PRESCRIP-
TION DRUG COVERAGE; MEDICAREADVANTAGE MONTH-
LY BENEFICIARY PREMIUM FOR ENHANCED MEDICAL
BENEFITS.—The terms ‘MedicareAdvantage monthly
basic  beneficiary  premium’, ‘MedicareAdvantage
monthly beneficiary obligation for qualified prescrip-
tion drug coverage’, and ‘MedicareAdvantage monthly
beneficiary premium for enhanced medical benefils’
are defined in section 1854(b)(2).

“(6) QUALIFIED PRESCRIPTION DRUG COV-
ERAGE.—The term ‘qualified prescription drug cov-
erage’ has the meaning given such term in section
1860D(9).

“(7)  STANDARD PRESCRIPTION DRUG COV-
ERAGE.—The term ‘standard prescription drug cov-
erage’ has the meaning given such term in section
1860D(10).”; and

(2) by striking “Medicare+Choice” and insert-
g “MedicareAdvantage” each place it appears.

(¢) CONFORMING AMENDMENTS EFFECTIVE BEFORE

25 2006.—
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(1) EXTENSION OF MSAS.—Section 1851(b)(4)
(42 U.S.C. 1395w-21(b)(4)) is amended by striking
“January 1, 2003 and inserting “January 1, 2004”.

(2) CONTINUOUS OPEN ENROLLMENT AND
DISENROLLMENT THROUGH 2005.—Section 1851(e) of
the Social Security Act (42 U.S.C. 1395w-21(e)) 1is
amended—

(A) an  paragraph (2)(A), by striking
“THROUGH 2004” and “December 31,2004 and
mserting “THROUGH 2005 and “December 31,
20057, respectively;

(B) wn the heading of paragraph (2)(B), by

)

striking “DURING 2005 and inserting “DURING
2006”;

(C) in paragraphs (2)(B)(1) and (2)(C)(1),
by striking “20057 and inserting “2006” each
place it appears;

(D) in paragraph (2)(D), by striking
“2004” and inserting “2005”; and

(E) in paragraph (4), by striking “2005”
and inserting “2006” each place it appears.

(3) UPDATE IN MINIMUM PERCENTAGE IN-
CREASE.—Section 1853(c)(1)(C) (42 U.S.C. 1395uw—
23(c)(1)(C)) s amended by striking clause (iv) and

wserting the following new clauses:
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“(iv) For 2002, 2003, and 2004, 102
percent of the annual Medicare+Choice
capitation rate under this paragraph for
the area for the previous year.

“(v) For 2005, 103 percent of the an-
nual  Medicare+Choice  capitation  rate
under this paragraph for the area for 2003.

“(vi) For 2006 and each succeeding
year, 102  percent of the annual
Medicare+Choice capitation rate under this
paragraph for the area for the previous
year, except that such rate shall be deter-
mined by substituting ‘102" for ‘103" in

clause (v).”.

(4) EFFECTIVE DATE.—The amendments made

by this subsection shall take effect on the date of en-

actment of this Act.

(¢) OTHER CONFORMING AMENDMENTS.—

CONFORMING MEDICARE CROSS-REF-

ERENCES.—

tHR 1 EAS
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(B) Section 1840(1) (42 U.S.C. 1395s(1)) is
amended by striking “section 1854(f)(1)(E)” and
wmserting “section 1854(q)(1)(C)(1)”.

(C) Section 1844(c) (42 U.S.C. 1395w(c)) is
amended by striking “section 1854(f)(1)(E)” and
wmserting “section 1854(q)(1)(C)(1)”.

(D) Section 1876(k)(3)(A) (42 U.S.C.
1395mm(k)(3)(A)) is amended by inserting “(as
m effect immediately before the enactment of the
Prescription Drug and Medicare Improvements
Act of 2003)” after section 1853(a).

(F)  Section  1876(k)(4) (42 U.S.C.
1395mm(k)(4)(A)) 1s amended—

(1) wn subparagraph (A), by striking

“section 1853(a)(3)(B)” and inserting “sec-

tion 1853(a)(3)(D)”; and

(11) wn subparagraph (B), by striking

“section 1854(g)” and inserting “section

1854(h)”.

(G) Section 1876(k)(4)(C) (42 U.S.C.
1395mm(k)(4)(C)) in amended by inserting “(as
m effect vmmediately before the enactment of the
Prescription Drug and Medicare Improvements

Act of 2003)” after “section 1851(e)(6)”.
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(H) Section 1894(d) (42 U.S.C. 1395ece(d))

18 amended by adding at the end the following

new paragraph:

“(3) APPLICATION OF PROVISIONS.—For pur-
poses of paragraphs (1) and (2), the references to sec-
tion 1853 and subsection (a)(2) of such section in
such paragraphs shall be deemed to be references to
those provisions as in effect 1mmediately before the
enactment of the Prescription Drug and Medicare Im-
provements Act of 2003.”.

(2) CONFORMING MEDICARE TERMINOLOGY.—
Title XVIII (42 U.S.C. 1395 et seq.), except for part
C of such title (42 U.S.C. 1395w—21 et seq.), and title
XIX (42 US.C. 1396 et seq.) are each amended by
striking “Medicare+Choice” and mserting
“MedicareAdvantage’ each place it appears.

SEC. 209. EFFECTIVE DATE.

(a) IN GENERAL—FExcept as provided in section
208(d)(3) and subsection (b), the amendments made by this
title shall apply with respect to plan years beginning on
and after January 1, 20006.

(b) MEDICAREADVANTAGE MSA PLANS.—Notwith-
standing any provision of this title, the Secretary shall
apply the payment and other rules that apply with respect
to an MSA plan described in section 1851(a)(2)(B) of the
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Social Security Act (42 U.S.C. 1395w-21(a)(2)(B)) as if
this title had not been enacted.
SEC. 210. IMPROVEMENTS IN MEDICAREADVANTAGE
BENCHMARK DETERMINATIONS.

(a) INCLUSION OF COSTS OF DOD AND VA MILITARY
FaciLity  SERVICES TO  MEDICARE-ELIGIBLE ~BENE-
FICIARIES IN CALCULATION OF MEDICAREADVANTAGE PAY-
MENT RATES.—

(1)  FOrR  PURPOSES  OF  CALCULATING
MEDICARE +CHOICE PAYMENT RATES.—Section
1853(c)(3) (42 U.S.C. 1395w-23(c)(3)), as amended
by section 203, is amended—

(A) in subparagraph (A), by striking “sub-
paragraph (B)” and inserting “subparagraphs

(B) and (E)”; and

(B) by adding at the end the following new
subparagraph:
“(E) INCLUSION OF COSTS OF DOD AND VA

MILITARY FACILITY SERVICES TO MEDICARE-ELI-

GIBLE  BENEFICIARIES.—In  determining  the

area-specific  Medicare+Choice capitation rate

under subparagraph (A) for a year (beginning
with 2006), the annual per capita rate of pay-
ment  for 1997  determined under  section

1876(a)(1)(C) shall be adjusted to include in the
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1 rate the Secretary’s estimate, on a per capita
2 basis, of the amount of additional payments that
3 would have been made in the area involved
4 under this title if individuals entitled to benefits
5 under this title had not recerved services from fa-
6 cilities of the Department of Defense or the De-
7 partment of Veterans Affairs.”.
8 (2) FOR PURPOSES OF CALCULATING LOCAL FEE-
9 FOR-SERVICE RATES.—Section 1853(d)(5) (42 U.S.C.
10 1395w-23(d)(5)), as amended by section 203, 1is
11 amended—
12 (A) in subparagraph (A), by striking “sub-
13 paragraph (B)” and inserting “subparagraphs
14 (B) and (C)”; and
15 (B) by adding at the end the following new
16 subparagraph:
17 “(C") INCLUSION OF COSTS OF DOD AND VA
18 MILITARY FACILITY SERVICES TO MEDICARE-ELI-
19 GIBLE BENEFICIARIES.—In determining the local
20 fee-for-service rate under subparagraph (A) for a
21 year (beginning with 2006), the annual per cap-
22 tta rate of payment for 1997 determined under
23 section 1876(a)(1)(C) shall be adjusted to include
24 wm the rate the Secretary’s estimate, on a per
25 capita basis, of the amount of additional pay-
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ments that would have been made in the area in-
volved under this title if individuals entitled to
benefits under this title had not received services
Jrom facilities of the Department of Defense or
the Department of Veterans Affairs.”.

(b) EFFECTIVE DATE.—The amendments made by this
section shall apply with respect to plan years beginning on
and after January 1, 2000.

Subtitle B—Preferred Provider
Organizations
SEC. 211. ESTABLISHMENT OF MEDICAREADVANTAGE PRE-
FERRED PROVIDER PROGRAM OPTION.

(a) ESTABLISHMENT OF PREFERRED PROVIDER PRO-
FRAM OPTION.—Section 1851(a)(2) is amended by adding
at the end the following new subparagraph:

“(D) PREFERRED PROVIDER ORGANIZATION
PLANS.—A  MedicareAdvantage preferred pro-
vider organization plan under the program es-
tablished under section 1858.”.

(b) PROGRAM SPECIFICATIONS.—Part C of title XVIII
(42 U.S.C. 1395w-21 et seq.) is amended by inserting after
section 1857 the following new section:

“PREFERRED PROVIDER ORGANIZATIONS

“SEC. 1858. (a) ESTABLISHMENT OF PROGRAM.—

“(1) IN GENERAL.—Beginning on January 1,

20006, there 1s established a preferred provider pro-
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gram under which preferred provider organization
plans offered by preferred provider organizations are
offered to MedicareAdvantage eligible individuals in
preferred provider regions.
“(2) DEFINITIONS.—

“(A) PREFERRED PROVIDER ORGANIZA-
TION—The term ‘preferred provider organiza-
tion” means an entity with a contract under sec-
tion 1857 that meets the requirements of this sec-
tion applicable with respect to preferrved provider
organizations.

“(B) PREFERRED PROVIDER ORGANIZATION
PLAN.—The term ‘preferred provider organiza-
tion plan’ means a MedicareAdvantage plan
that—

“(1) has a nmetwork of providers that
have agreed to a contractually specified re-
vmbursement for covered benefits with the
organization offering the plan;

“(11) provides for reimbursement for all
covered benefits regardless of whether such
benefits are provided within such network of
providers; and

“(111) 1s offered by a preferred provider

organization.
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“(C) PREFERRED PROVIDER REGION.—The
term ‘preferred provider region’ means—

“(1) a region established under para-
graph (3); and
“(11) a region that consists of the entire

United States.

“(3) PREFERRED PROVIDER REGIONS.—For pur-
poses of this part the Secretary shall establish pre-
Jerred provider regions as follows:

“(A) There shall be at least 10 regions.

“(B) Each region must include at least 1
State.

“(C) The Secretary may not divide States
so that portions of the State are in different re-
girons.

“(D) To the extent possible, the Secretary
shall include multistate metropolitan statistical
areas in a single region. The Secretary may di-
vide metropolitan statistical areas where it is
necessary to establish regions of such size and ge-
ography as to maximize the participation of pre-
Jferred provider organization plans.

“(E) The Secretary may conform the pre-
ferred provider regions to the service areas estab-

lished under section 1860D—-10.

tHR 1 EAS



1

387

“(b) ELIGIBILITY, ELECTION, AND ENROLLMENT; BEN-

2 EFITS AND BENEFICIARY PROTECTIONS.—

3
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“(1) IN GENERAL.—Euxcept as provided in the
succeeding provisions of this subsection, the provisions
of sections 1851 and 1852 that apply with respect to
coordinated care plans shall apply to preferred pro-
vider organization plans offered by a preferred pro-
vider organization.

“(2) SERVICE AREA.—The service area of a pre-
ferred provider organization plan shall be a preferred
provider region.

“(3) AVAILABILITY.—Each preferred provider or-
ganization  plan  must  be  offered  to  each
MedicareAdvantage eligible individual who resides in
the service area of the plan.

“(4) AUTHORITY TO PROHIBIT RISK SELEC-

TION.

The provisions of section 1852(a)(6) shall
apply to preferred provider organization plans.

“(5) ASSURING ACCESS TO SERVICES IN PRE-
FERRED PROVIDER ORGANIZATION PLANS.—

“(A) IN GENERAL.—In addition to any
other requirements under this section, in the case
of a preferred provider organization plan, the or-
ganization offering the plan must demonstrate to

the Secretary that the organization has sufficient
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number and range of health care professionals
and providers willing to provide services under
the terms of the plan.

“(B) DETERMINATION OF SUFFICIENT AC-
CESS.—The Secretary shall find that an organi-
zation has met the requirement under subpara-
graph (A) with respect to any category of health
care professional or provider if, with respect to
that category of provider the plan has contracts
or agreements with a sufficient number and
range of providers within such category to pro-

vide covered services under the terms of the plan.

“(C) CONSTRUCTION.—Subparagraph (B)
shall not be construed as restricting—

“(1) the persons from whom enrollees
under such plan may obtain covered bene-
fits; or

“(11) the categories of licensed health
professionals or providers from whom en-
rollees under such a plan may obtain cov-
ered benefits if the covered services are pro-
vided to enrollees in a State where 25 per-

cent or more of the population resides in

health — professional  shortage areas  des-
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wgnated pursuant to section 332 of the Pub-
lic Health Service Act.
“(¢) PAYMENTS TO PREFERRED PROVIDER ORGANIZA-
TIONS.—

“(1) PAYMENTS TO ORGANIZATIONS.—
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“(A) MONTHLY PAYMENTS.—

“(1) IN GENERAL—Under a contract
under section 1857 and subject to para-
graph  (5), subsection (e), and section
1859(e)(4), the Secretary shall make, to
each preferred provider organization, with
respect to coverage of an indwidual for a
month under this part in a preferred pro-
vider region, separate monthly payments
with respect to—

“(I) benefits under the original
medicare fee-for-service program under
parts A and B in accordance with
paragraph (4); and

“(I1) benefits under the voluntary
prescription drug program under part
D in accordance with section 1858A
and the other provisions of this part.
“(i1) SPECIAL RULE FOR END-STAGE

RENAL DISEASE.—The Secretary shall es-
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tablish separate rates of payment applicable
with respect to classes of individuals deter-
maned to have end-stage renal disease and
enrolled wn a preferved provider organiza-
tion plan under this clause that are similar
to the separate rates of payment described

m section 1853(a)(1)(B).

“(B) ADJUSTMENT TO REFLECT NUMBER OF
ENROLLEES.—The Secretary wmay retroactively
adjust the amount of payment under this para-
graph in a manner that 1s similar to the manner
i which payment amounts may be retroactively
adjusted under section 1853(a)(2).

“(C) COMPREHENSIVE RISK ADJUSTMENT
METHODOLOGY.—The Secretary shall apply the
comprehensive risk adjustment methodology de-
scribed in section 1853(a)(3)(B) to 100 percent
of the amount of payments to plans under para-
graph (4)(D)(ii).

“(D) ADJUSTMENT FOR SPENDING VARI-
ATIONS WITHIN A REGION.—The Secretary shall
establish a methodology for adjusting the amount
of payments to plans under paragraph (4)(D)(i1)
that achieves the same objective as the adjust-

ment described in paragraph 1853(a)(2)(C).
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“(2) ANNUAL CALCULATION OF BENCIMARK
AMOUNTS FOR PREFERRED PROVIDER REGIONS.—For
each year (beginning in 2006), the Secretary shall
calculate a benchmark amount for each preferred pro-
vider region for each month for such year with respect
to coverage of the benefits available under the original
medicare fee-for-service program option equal to the
average of each benchmark amount calculated wunder
section 1853(a)(4) for each MedicareAdvantage pay-
ment area for the year within such region, weighted
by the number of MedicareAdvantage eligible individ-
uals residing in each such payment area for the year.
“(3) ANNUAL ANNOUNCEMENT OF PAYMENT FAC-
TORS.—
“(A) ANNUAL ANNOUNCEMENT.—Beginning
m 2005, at the same time as the Secretary pub-
lishes the risk adjusters under section 1860D—11,
the Secretary shall annually announce (in a
manner itended to provide notice to interested
parties) the following payment factors:

“(1) The benchmark amount for each
preferred  provider region (as calculated
under paragraph (2)(A)) for the year.

“(11) The factors to be used for adjust-

mg payments described under
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“(I) the comprehensive risk ad-

Justment — methodology  described —in

paragraph (1)(C) with respect to each

preferred provider region for the year;
and
“(II) the methodology used for ad-

Justment  for  geographic variations

within  such region established under

paragraph (1)(D).

“(B) ADVANCE NOTICE OF METHODO-
LOGICAL CHANGES.—At least 45 days before
making the announcement under subparagraph
(A) for a year, the Secretary shall—

“(v) provide for notice to preferred pro-
vider organizations of proposed changes to
be made in the methodology from the meth-
odology and asswmptions used in the pre-
vious announcement; and

“(11) provide such organizations with
an opportunity to comment on such pro-
posed changes.

“(C) EXPLANATION OF ASSUMPTIONS.—In
each announcement made under subparagraph
(A), the Secretary shall include an explanation

of the assumptions and changes i methodology
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used in the announcement in sufficient detail so

that preferred provider organizations can com-

pute each payment factor described in such sub-
paragraph.

“(4) SECRETARY’S DETERMINATION OF PAYMENT
AMOUNT FOR BENEFITS UNDER THE ORIGINAL MEDI-
CARE FEE-FOR-SERVICE PROGRAM.—The 8801"6?5607”@/
shall determine the payment amount for plans as fol-
lows:

“(A) REVIEW OF PLAN BIDS.—The Sec-
retary shall review each plan bid submatted
under subsection (d)(1) for the coverage of bene-
fits under the original medicare fee-for-service
program option to ensure that such bids are con-
sistent with the requirements under this part
and are based on the assumptions described in
section 1854(a)(2)(A)(iw1) that the plan used
with respect to numbers of enrolled individuals.

“(B) DETERMINATION OF PREFERRED PRO-
VIDER REGIONAL BENCHMARE AMOUNTS.—The
Secretary shall calculate a preferred provider re-
gronal benchmark amount for that plan for the
benefits under the original medicare fee-for-serv-
1ce program option for each plan equal to the re-

gronal benchmark adjusted by using the assump-
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tions described wn section 1854(a)(2)(A)(i11) that
the plan used with respect to numbers of enrolled
ndwviduals.

“(C) COMPARISON TO BENCHMAREK.—The
Secretary shall determine the difference between
each plan bid (as adjusted under subparagraph
(A)) and the preferred provider regional bench-
mark amount (as determined under subpara-
graph (B)) for purposes of determining—

“(1) the payment amount under sub-
paragraph (D); and

“(1n) the additional benefits required
and MedicareAdvantage monthly basic ben-
eficiary premiwms.

“(D)  DETERMINATION  OF  PAYMENT
AMOUNT.—

“(t) IN GENERAL.—Subject to clause

(11), the Secretary shall determine the pay-

ment amount to a preferred provider orga-

nization for a preferred provider organiza-
tion plan as follows:

“(I) BIDS THAT EQUAL OR EX-

CEED THE BENCHMARK.—In the case

of a plan bid that equals or exceeds the

preferrved provider regional benchmark
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amount, the amount of each monthly

payment to the organization with re-

spect to each individual enrolled in «a

plan shall be the preferred provider re-

gronal benchmark amount.
“(Il) BIDS BELOW THE BENCH-

MARK.—In the case of a plan bid that
18 less than the preferred provider re-
gronal benchmark amount, the amount
of each monthly payment to the orga-
nization with respect to each indi-
vidual enrolled in a plan shall be the
preferrved provider regional benchmark
amount reduced by the amount of any
premium reduction elected by the plan
under section 1854(d)(1)(A)(1).

“(i1) APPLICATION OF ADJUSTMENT
METHODOLOGIES.—The Secretary shall ad-
Just the amounts determined under subpara-
graph (A) using the factors described in
paragraph (3)(A)(11).

“(E) FACTORS USED IN ADJUSTING BIDS
AND BENCHMARKS FOR PREFERRED PROVIDER
ORGANIZATIONS AND IN DETERMINING ENROLLEE

PREMIUMS.—Subject to subparagraph (F), in
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addition to the factors used to adjust payments

to plans described in section 1853(d)(6), the Sec-

retary shall use the adjustment for geographic
variation within the region established under

paragraph (1)(D).

“(F) ADJUSTMENT FOR NATIONAL COV-

ERAGE  DETERMINATIONS AND  LEGISLATIVE

CHANGES IN BENEFITS.—The Secretary shall

provide for adjustments for national coverage de-

terminations and legislative changes in benefits
applicable with respect to preferred provider or-
ganizations in the same manner as the Secretary
provides  for  adjustments  under  section

1853(d)(7).

“(5) PAYMENTS FROM TRUST FUND.—The pay-
ment to a preferrved provider organization under this
section shall be made from the Federal Hospital In-
surance Trust Fund and the Federal Supplementary
Medical Insurance Trust Fund in a manner similar
to the manner described in section 1853(g).

“(6) SPECIAL RULE FOR CERTAIN INPATIENT
HOSPITAL STAYS.—Rules similar to the rules applica-
ble under section 1853(h) shall apply with respect

preferred provider organizations.
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“(7) SPECIAL RULE FOR HOSPICE CARE.—Rules
similar to the rules applicable under section 1853(1)
shall apply with respect to preferred provider organi-
zations.
“(d) SUBMISSION OF BIDS BY PPOS; PREMIUMS.—

“(1) SUBMISSION OF BIDS BY PREFERRED PRO-
VIDER ORGANIZATIONS.—

“(A) IN GENERAL—For the requirements
on submissions by MedicareAdvantage preferred
provider — organization — plans,  see  section
1854(a)(1).

“(B) UNIFORM  PREMIUMS.—FEach  bid
amount submitted under subparagraph (A) for a
preferred provider organization plan in a pre-
ferred provider region may not wvary among
MedicareAdvantage eligible individuals residing
m such preferred provider region.

“(C) APPLICATION OF FEHBP STANDARD;
PROHIBITION ON PRICE GOUGING.—Each bid
amount submitted under subparagraph (A) for a
preferred provider organization plan must rea-
sonably and equitably reflect the cost of benefits
provided under that plan.

“(D) REVIEW.—The Secretary shall review

the adjusted community rates (as defined in sec-
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tion  1854(g)(3)), the amounts of  the

MedicareAdvantage monthly basic premium and

the MedicareAdvantage monthly beneficiary pre-

mium for enhanced medical benefits filed under
this paragraph and shall approve or disapprove
such rates and amounts so submitted. The Sec-
retary shall review the actuarial assumptions
and data used by the preferred provider organi-
zation with respect to such rates and amounts so
submitted to determine the appropriateness of
such assumptions and data.

“(E) AUTHORITY TO LIMIT NUMBER OF

PLANS IN A REGION.—If there are bids for more

than 3 preferred provider organization plans in

a preferred provider region, the Secretary shall

accept only the 3 lowest-cost credible bids for

that region that meet or exceed the quality and
minvmum standards applicable under this sec-
tion.

“(2)  MONTHLY PREMIUMS CHARGED.—The
amount of the monthly premium charged to an indi-
vidual enrolled wn a preferred provider organization
plan offered by a preferred provider organization

shall be equal to the sum of the following:

tHR 1 EAS
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“(A) The MedicareAdvantage monthly basic
beneficiary premium, as defined in section
1854(b)(2)(A) (if any).

“(B) The MedicareAdvantage monthly bene-
Sficiary premium for enhanced medical benefits,
as defined i section 1854(b)(2)(C) (if any).

“(C) The MedicareAdvantage monthly obli-
gation for qualified prescription drug coverage,
as defined in section 1854(b)(2)(B) (if any).

“(3) DETERMINATION OF PREMIUM REDUCTIONS,
REDUCED COST-SHARING, ADDITIONAL BENEFITS, AND
BENEFICIARY PREMIUMS.—The rules for determining
premiwm reductions, reduced cost-sharing, additional
benefits, and beneficiary premiums wunder section
1854(d) shall apply with respect to preferred provider
organizations.

“(4) PROHIBITION OF SEGMENTING PREFERRED
PROVIDER REGIONS.—The Secretary may not permit
a preferrved provider organization to elect to apply the
provisions of this section uniformly to separate seg-
ments of a preferred provider region (rather than uni-
Jormly to an entire preferred provider region).

“(e) PORTION OF TOTAL PAYMENTS TO AN ORGANIZA-

24 110N SUBJECT TO RISK FOR 2 YEARS.—
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“(1) NOTIFICATION OF SPENDING UNDER THE

PLAN.—

“(A) IN GENERAL.—For 2007 and 2008, the
preferred provider organization offering a pre-
ferred provider organization plan shall notify the
Secretary of the total amount of costs that the or-
ganization incurred in providing benefits covered
under parts A and B of the original medicare
fee-for-service program for all enrollees under the
plan wn the previous year.

“(B) CERTAIN EXPENSES NOT INCLUDED.—
The total amount of costs specified in subpara-
graph (A) may not include—

“(1) subject to subparagraph (C), ad-
ministrative expenses incurred in providing
the benefits described i such subparagraph;
or

“(11) amounts expended on providing
enhanced medical benefits under section
1852(a)(3)(D).

“(C) ESTABLISHMENT OF ALLOWABLE AD-
MINISTRATIVE EXPENSES.—For purposes of ap-
plying subparagraph (B)(v), the administrative
expenses icurred in providing benefits described

m subparagraph (A) under a preferred provider
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organization plan may not exceed an amount de-
termined appropriate by the Admainistrator.
“(2) ADJUSTMENT OF PAYMENT.—

“(A) NO ADJUSTMENT IF COSTS WITHIN
RISK CORRIDOR.—If the total amount of costs
specified in paragraph (1)(A) for the plan for
the year are not more than the first threshold
upper limit of the risk corridor (specified in
paragraph (3)(A)(1i1)) and are not less than the
Jirst threshold lower limit of the risk corridor
(specified in paragraph (3)(A)(1)) for the plan
for the year, then no additional payments shall
be made by the Secretary and no reduced pay-
ments shall be made to the preferred provider or-
ganization offering the plan.

“(B) INCREASE IN PAYMENT IF COSTS
ABOVE UPPER LIMIT OF RISK CORRIDOR.—

“(1) IN GENERAL.—If the total amount
of costs specified wn paragraph (1)(4) for
the plan for the year are more than the first
threshold wpper limit of the risk corridor for
the plan for the year, then the Secretary
shall wncrease the total of the monthly pay-
ments made to the preferred provider orga-

nization offering the plan for the wyear
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under subsection (c)(1)(A) by an amount

equal to the sum of—

“(I) 50 percent of the amount of
such total costs which are more than
such first threshold wpper limit of the
risk corridor and not more than the
second threshold upper limit of the risk
corridor for the plan for the year (as
specified under paragraph (3)(A4)(1v));
and

“(I1) 90 percent of the amount of
such total costs which are more than
such second threshold wupper limat of
the risk corridor.

“(C) REDUCTION IN PAYMENT IF COSTS
BELOW LOWER LIMIT OF RISK CORRIDOR.—If the
total amount of costs specified in paragraph
(1)(A) for the plan for the year are less than the
Jirst threshold lower limat of the risk corridor for
the plan for the year, then the Secretary shall re-
duce the total of the monthly payments made to
the preferrved provider organization offering the
plan for the year under subsection (¢)(1)(A) by
an amount (or otherwise recover from the plan

an amount) equal to—

tHR 1 EAS
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“(1) 50 percent of the amount of such
total costs which are less than such first
threshold lower limit of the risk corridor
and not less than the second threshold lower
limat of the risk corridor for the plan for the
year (as  specified — under  paragraph
(3)(A)(07); and

“(11) 90 percent of the amount of such
total costs which are less than such second

threshold lower limat of the risk corridor.

“(3) ESTABLISHMENT OF RISK CORRIDORS.—

“(A) IN GENERAL.—For 2006 and 2007, the

Secretary shall establish a risk corridor for each

preferrved provider organization plan. The risk

tHR 1 EAS

corridor for a plan for a year shall be equal to

a range as follows:

“(1)  FIRST  THRESHOLD  LOWER
LIMIT.—The first threshold lower limit of
such corridor shall be equal to—

“(I) the target amount described

m - subparagraph (B) for the plan;

minus

“(I) an amount equal to 5 per-

cent of such target amount.
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“(n) SECOND THRESHOLD LOWER
LIMIT.—The second threshold lower limit of
such corridor shall be equal to—

“(I) the target amount described

m - subparagraph (B) for the plan;

Mminus

“(II) an amount equal to 10 per-
cent of such target amount.

“(iin)  FIRST THRESHOLD  UPPER
LIMIT.—The first threshold upper limit of
such corridor shall be equal to the sum of—

“(1) such target amount; and
“(I1) the amount described n

clause (v)(11).

“(w) SECOND THRESHOLD UPPER
LIMIT.—The second threshold upper limit of
such corridor shall be equal to the sum of—

“(1) such target amount; and
“(I1) the amount described n
clause (v)(I11).

“(B) TARGET AMOUNT DESCRIBED.—The
target amount described wn this paragraph is,
with respect to a preferred provider organization
plan offered by a preferred provider organization

m a year, an amount equal to the sum of—
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“(1) the total monthly payments made
to the organization for enrollees in the plan
Jor the year under subsection (c)(1)(A); and

“(11) the total MedicareAdvantage basic
beneficiary premiums collected for such en-
rollees  for the wyear wunder subsection
(d)(2)(A).

“(4) PLANS AT RISK FOR ENTIRE AMOUNT OF
ENHANCED MEDICAL BENEFITS.—A preferred provider
organization that offers a preferred provider organi-
zation plan that provides enhanced wmedial benefits
under section 1852(a)(3)(D) shall be at full financial
risk for the provision of such benefits.

“(5) NO EFFECT ON ELIGIBLE BENEFICIARIES.—
No change i payments made by reason of this sub-
section  shall  affect  the — amount  of  the
MedicareAdvantage basic beneficiary premium that a
beneficiary 1s otherwise required to pay under the
plan for the year under subsection (d)(2)(A).

“(6) DISCLOSURE OF INFORMATION.—The provi-
sions of section 1860D—16(D)(7), including subpara-
graph (B) of such section, shall apply to a preferred
provider organization and a preferrved provider orga-

nization plan in the same manner as such provisions

tHR 1 EAS
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apply to an eligible entity and a Medicare Prescrip-

tion Drug plan under part D.

“(f) ORGANIZATIONAL AND FINANCIAL REQUIREMENTS
FOR PREFERRED PROVIDER ORGANIZATIONS.—A preferred
provider organization shall be organized and licensed under
State law as a risk-bearing entity eligible to offer health
msurance or health benefits coverage in each State within
the preferred provider region in which it offers a preferred
provider organization plan.

“(g) INAPPLICABILITY OF PROVIDER-SPONSORED OR-
GANIZATION SOLVENCY STANDARDS.—The requirements of
section 1856 shall not apply with respect to preferred pro-
vider organizations.

“(th) CONTRACTS WITHH PREFERRED PROVIDER ORGA-
NIZATIONS.—The provisions of section 1857 shall apply to

a preferrved provider organization plan offered by a pre-

ferred provider organization under this section.”.

(¢) PREFERRED PROVIDER TERMINOLOGY DE-
FINED.—Section 1859(a) is amended by adding at the end
the following new paragraph:

“(3) PREFERRED PROVIDER ORGANIZATION; PRE-

FERRED PROVIDER ORGANIZATION PLAN; PREFERRED

PROVIDER REGION.—The terms ‘preferred provider or-

ganization’, ‘preferred provider organization plan’,

tHR 1 EAS
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and ‘preferred provider region’ have the meaning

grven such terms in section 1858(a)(2).”.

Subtitle C—Other Managed Care
Reforms
SEC. 221. EXTENSION OF REASONABLE COST CONTRACTS.

(a) FIvE-YEAR KEXTENSION.—Section 1876(h)(5)(C)
(42 U.S.C. 1395mm(h)(5)(C)) s amended by striking
“2004” and inserting “2009”.

(b) APPLICATION OF CERTAIN MEDICARE+CHOICE
REQUIREMENTS TO COST CONTRACTS EXTENDED OR RE-
NEWED AFTER 2003.—~Section 1876(h) (42 U.S.C.
1395mm(h)(5)), as amended by subsection (a), is
amended—

(1) by redesignating paragraph (5) as para-
graph (6); and

(2) by inserting after paragraph (4) the fol-
lowing new paragraph:

“(5) Any reasonable cost reimbursement contract with
an eligible organization under this subsection that is ex-
tended or renewed on or after the date of enactment of the
Prescription Drug and Medicare I'mprovements Act of 2003
Jor plan years beginning on or after January 1, 2004, shall
provide  that  the  following  provisions of  the
Medicare+Choice program under part C (and, on and after

January 1, 2006, the provisions of the MedicareAdvantage
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program under such part) shall apply to such organization
and such contract in a substantially similar manner as
such provisions apply to Medicare+Choice organizations
and Medicare+Choice plans (or, on and after January 1,
2000, MedicareAdvantage organizations and
MedicareAdvantage plans, respectively) under such part:

“(A) Paragraph (1) of section 1852(e) (relating
to the requirement of having an ongoing quality as-
surance program) and paragraph (2)(B) of such sec-
tion (relating to the required elements for such a pro-
gram,).

“(B) Section 1852(j)(4) (relating to limitations
on physician incentive plans).

“(C) Section 1854(c) (relating to the requirement
of uniform premiums among individuals enrolled in
the plan).

“(D) Section 1854(g), or, on and after January
1, 2006, section 1854(h) (relating to restrictions on
mmposition of premium taxes with respect to pay-
ments to organizations).

“(E) Section 1856(b) (regarding compliance
with the standards established by regulation pursuant
to such section, including the provisions of paragraph

(3) of such section relating to relation to State laws).
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“(F) Section 1852(a)(3)(A) (regarding the au-
thority of organizations to include supplemental
health care benefits and, on and after January 1,
20006, enhanced medical benefits under the plan sub-
ject to the approval of the Secretary).

“(G) The provisions of part C relating to
tvmelines for benefit filings, contract renewal, and
beneficiary notification.

“(H) Section 1854(e), or, on and after January
1, 2006, section 1854(f) (relating to proposed cost-
sharing under the contract being subject to review by
the Secretary).”.

(¢) PERMITTING DEDICATED GROUP PRACTICE
HEALTH MAINTENANCE ORGANIZATIONS TO PARTICIPATE
IN THE MEDICARE COST CONTRACT PROGRAM.—Section
1876(h)(6) of the Social Security Act (42 U.S.C.
1395mm(h)(6)), as redesignated and amended by sub-
sections (a) and (b), is amended—

(1) in subparagraph (A), by striking “After the
date of the enactment” and inserting “Eaxcept as pro-
vided in subparagraph (C), after the date of the en-
actment’;

(2) i subparagraph (B), by striking “subpara-
graph (C)” and inserting “subparagraph (D)”;
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1 (3) by redesignating subparagraph (C) as sub-
2 paragraph (D); and

3 (4) by inserting after subparagraph (B), the fol-
4 lowing new subparagraph:

5 “(C) Subject to paragraph (5) and subparagraph (D),
6 the Secretary shall approve an application to enter into a
7 reasonable cost contract under this section if—

8 “(1) the application is submitted to the Secretary
9 by a health maintenance organization (as defined in
10 section 1301(a) of the Public Health Service Act)
11 that, as of January 1, 2004, and except as provided
12 m section 1301(b)(3)(B) of such Act, provides at least
13 85 percent of the services of a physician which are
14 provided as basic health services through a wmedical
15 group (or groups), as defined in section 1302(4) of
16 such Act; and
17 “(ir) the Secretary determines that the organiza-
18 tion meets the requirements applicable to such organi-
19 zations and contracts under this section.”.
20 SEC. 222. SPECIALIZED MEDICARE+CHOICE PLANS FOR SPE-
21 CIAL NEEDS BENEFICIARIES.
22 (a) TREATMENT AS COORDINATED CARE PLAN.—~Sec-
23 tion 1851(a)(2)(A) (42 U.S.C. 1395w-21(a)(2)(A)) 1is
24 amended by adding at the end the following new sentence:

25 “Specialized Medicare+Choice plans for special needs bene-
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1 ficiaries (as defined in section 1859(b)(4)) may be any type

2 of coordinated care plan.”.

3

(b) SPECIALIZED MEDICARE+CHOICE PLAN FOR SPE-

4 1AL, NEEDS BENEFICIARIES DEFINED.—Section 1859(b)

S (42 U.S.C. 1395w-28(b)) is amended by adding at the end

6 the following new paragraph:

2
8
9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

“(4) SPECIALIZED MEDICARE~+CHOICE PLANS
FOR SPECIAL NEEDS BENEFICIARIES.—

“(A) IN GENERAL.—The term ‘specialized
Medicare+Choice plans for special needs bene-
ficiaries” means a Medicare+Choice plan that—

“(1) exclusively serves special mneeds
beneficiaries (as defined in subparagraph

(B)), or

“(11) to the extent provided in regula-
tions prescribed by the Secretary, dispropor-
tionately serves such special needs bene-
ficiaries,  frail elderly  medicare  bene-

Jiciaries, or both.

“(B) SPECIAL NEEDS BENEFICIARY.—The
term  ‘special needs beneficiary’ means
Medicare+Choice eligible individual who—

“(1) 1s institutionalized (as defined by

the Secretary);
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“(11) s entitled to medical assistance
under a State plan under title XIX; or

“(r) meets such requirements as the
Secretary may determine would benefit
from enrollment in such a specialized
Medicare+Choice plan described in  sub-
paragraph (A) for indiwiduals with severe
or disabling chronic conditions.”.

(¢) RESTRICTION ON ENROLLMENT PERMITTED.—Sec-
tion 1859 (42 U.S.C. 1395w—28) is amended by adding at
the end the following new subsection:

“(f) RESTRICTION ON ENROLLMENT FOR SPECIALIZED
MEDICARE+CHOICE PLANS FOR SPECIAL NEEDS BENE-
FICIARIES.—In the case of a specialized Medicare+ Choice
plan (as defined in subsection (b)(4)), notwithstanding any
other provision of this part and i accordance with regula-
tions of the Secretary and for periods before January 1,
2008, the plan may restrict the enrollment of individuals
under the plan to indiwviduals who are within 1 or more
classes of special needs beneficiaries.”.

(d) REPORT TO CONGRESS.—Not later than December
31, 2006, the Secretary shall submit to Congress a report
that assesses the impact of specialized Medicare+ Choice
plans for special needs beneficiaries on the cost and quality

of services provided to enrollees. Such report shall include
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1 an assessment of the costs and savings to the medicare pro-

2 gram as a result of amendments made by subsections (a),

3 (b), and (c).

4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

SEC.

(¢) EFFECTIVE DATES.—

(1) IN GENERAL.—The amendments made by
subsections (a), (b), and (c) shall take effect on the
date of enactment of this Act.

(2) DEADLINE FOR ISSUANCE OF REQUIREMENTS
FOR SPECIAL NEEDS BENEFICIARIES; TRANSITION.—
No later than 1 year after the date of enactment of
this Act, the Secretary shall issue final regulations to
establish requirements for special needs beneficiaries
under section 1859(b)(4)(B)(111) of the Social Secu-
rity Act, as added by subsection (b).

223. PAYMENT BY PACE PROVIDERS FOR MEDICARE
AND MEDICAID SERVICES FURNISHED BY
NONCONTRACT PROVIDERS.

(a) MEDICARE SERVICES.—

(1) MEDICARE SERVICES FURNISHED BY PRO-
VIDERS OF SERVICES.—Section 1866(a)(1)(0) (42
U.S.C. 1395¢cc(a)(1)(0)) s amended—

(A4) by striking “part C or” and inserting

“part C, with a PACE provider under section

1894 or 1934, or”;

(B) by striking “(1)”;
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(C) by striking “and (10)”; and

(D) by striking “members of the organiza-
tion” and inserting “members of the organiza-
tion or PACE program eligible individuals en-
rolled with the PACE provider,”.

(2) MEDICARE SERVICES FURNISHED BY PHYSI-
CIANS AND OTHER ENTITIES.—Section 1894(b) (42
U.S.C. 1395eee(b)) is amended by adding at the end
the following new paragraphs:

“(3) TREATMENT OF MEDICARE SERVICES FUR-
NISHED BY NONCONTRACT PHYSICIANS AND OTHER
ENTITIES.—

“(A) APPLICATION OF MEDICARE~+CHOICE
REQUIREMENT WITH RESPECT TO MEDICARE
SERVICES FURNISHED BY NONCONTRACT PHYSI-
CIANS AND OTHER ENTITIES.—Section
1852(k)(1) (relating to lLimitations on balance
billing against Medicare+Choice organizations
Jor moncontract physicians and other entities
with respect to services covered under this title)
shall apply to PACE providers, PACE program
eligible individuals enrolled with such PACE
providers, and physicians and other entities that
do not have a contract establishing payment

amounts for services furnished to such an indi-
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vidual wn the same manner as such section ap-
plies to Medicare+Choice organizations, individ-
uals enrolled with such organizations, and physi-
cians and other entities referred to in such sec-
tion.

“(B) REFERENCE TO RELATED PROVISION
FOR NONCONTRACT PROVIDERS OF SERVICES.—
For the provision relating to limitations on bal-
ance billing against PACE providers for services
covered under thas title furnished by noncontract
providers of services, see section 1866(a)(1)(0).

“(4) REFERENCE TO RELATED PROVISION
FOR SERVICES COVERED UNDER TITLE XIX BUT
NOT UNDER THIS TITLE.—IFor provisions relat-
g to limitations on payments to providers par-
tictpating under the State plan under title XIX
that do not have a contract with a PACE pro-
vider establishing payment amounts for services
covered under such plan (but not under this
title) when such services are furnished to enroll-
ees of that PACE provider, see section
1902(a)(66).”.

(b) MEDICAID SERVICES.—

(1) REQUIREMENT UNDER STATE PLAN.—Section

1902(a) (42 U.S.C. 1396a(a)) is amended—
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(A4) wn paragraph (64), by striking “and”
at the end;

(B) wn paragraph (65), by striking the pe-
riod at the end and inserting “; and”; and

(C) by inserting after paragraph (65) the
Jollowing new paragraph:

“(66) provide, with respect to services cov-
ered under the State plan (but not under title
XVIII) that are furnished to a PACE program
eligible individual enrolled with a PACE pro-
vider by a provider participating under the
State plan that does not have a contract with the
PACE  provider that  establishes — payment
amounts for such services, that such partici-
pating provider may not requirve the PACE pro-
vider to pay the participating provider an
amount greater than the amount that would oth-
erwise be payable for the service to the partici-
pating provider under the State plan for the
State where the PACE provider is located (in ac-
cordance with regulations issued by the Sec-
retary).”.

(2) REFERENCE IN MEDICAID STATUTE.—Section

1934(b) (42 U.S.C. 1396u—4(b)) 1is amended by add-

g at the end the following new paragraphs:
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“(3) TREATMENT OF MEDICARE SERVICES FUR-

NISHED BY NONCONTRACT PHYSICIANS AND OTHER

ENTITIES.—

“(A) APPLICATION OF MEDICARE~+CHOICE
REQUIREMENT WITH RESPECT TO MEDICARE
SERVICES FURNISHED BY NONCONTRACT PHYSI-
CIANS AND OTHER ENTITIES.—Section
1852(k)(1) (relating to lLimitations on balance
billing against Medicare+Choice organizations
Jor moncontract physicians and other entities
with respect to services covered under title
XVIII) shall apply to PACE providers, PACE
program eligible individuals enrolled with such
PACE providers, and physicians and other enti-
ties that do not have a contract establishing pay-
ment amounts for services furnished to such an
mdwidual i the same manner as such section
applies to Medicare+Choice organizations, indi-
viduals enrolled with such organizations, and
physicians and other entities referred to in such
section.

“(B) REFERENCE TO RELATED PROVISION
FOR NONCONTRACT PROVIDERS OF SERVICES.—
For the provision relating to limitations on bal-

ance billing against PACE providers for services
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covered under title XVIII furnished by moncon-

tract  providers of  services, see  section
1866(a)(1)(0).

“(4) REFERENCE TO RELATED PROVISION
FOR SERVICES COVERED UNDER THIS TITLE BUT
NOT UNDER TITLE XVIII.—For provisions relat-
mg to limatations on payments to providers par-
ticipating under the State plan under this title
that do not have a contract with a PACE pro-
vider establishing payment amounts for services
covered under such plan (but not under title
XVIII) when such services are furnished to en-
rollees of that PACE provider, see section
1902(a)(66).”.

(¢) EFFECTIVE DATE.—The amendments made by this
section shall apply to services furnished on or after January
1, 2004.

SEC. 224. INSTITUTE OF MEDICINE EVALUATION AND RE-
PORT ON HEALTH CARE PERFORMANCE

MEASURES.

(a) EVALUATION.

(1) IN GENERAL.—Not later than the date that
1s 2 months after the date of enactment of this Act,
the Secretary of Health and Human Services shall

enter into an arrangement under which the Institute
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of Medicine of the National Academy of Sciences (in
this section referred to as the “Institute”) shall con-
duct an evaluation of leading health care performance
measures and options to implement policies that align
performance with payment under the medicare pro-
gram under title XVIII of the Social Security Act (42
U.S.C. 1395 et seq.).

(2) SPECIFIC MATTERS EVALUATED.—In con-
ducting the evaluation under paragraph (1), the In-
stitute shall—

(A) catalogue, review, and evaluate the va-
lidity of leading health care performance meas-
ures;

(B) catalogue and evaluate the success and
utility of alternative performance incentive pro-
grams i public or private sector settings; and

(C) dentify and prioritize options to imple-
ment policies that align performance with pay-
ment under the medicare program  that
mdicate—

(1) the performance measurement set to
be used and how that measurement set will
be updated;

(11) the payment policy that will re-

ward performance; and
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(111) the key implementation issues
(such as data and information technology
requirements) that must be addressed.

(3) SCOPE OF HEALTH CARE PERFORMANCE
MEASURES.—The health care performance measures
described in paragraph (2)(A) shall encompass a va-
rety of perspectives, including physicians, hospitals,
health plans, purchasers, and consumers.

(4) CONSULTATION WITH MEDPAC.—In evalu-
ating the matters described in paragraph (2)(C), the
Institute shall consult with the Medicare Payment
Adwvisory Commission established under section 1805
of the Social Security Act (42 U.S.C. 1395b—6).

(b) REPORT—Not later than the date that s 18
months after the date of enactment of this Act, the Institute
shall submait to the Secretary of Health and Human Serv-
ices, the Commaittees on Ways and Means and Energy and
Commerce of the House of Representatives, and the Com-
mittee on Finance of the Senate a report on the evaluation
conducted under subsection (a)(1) describing the findings
of such evaluation and recommendations for an overall
strateqy and approach for aligning payment with perform-
ance 1 the original medicare fee-for-service program under

parts A and B of title XVIII of the Social Security Act,
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the Medicare+Choice program under part C of such title,
and any other programs under such title XVIII.

(¢c) AUTHORIZATION OF APPROPRIATIONS.—There are
authorized to be appropriated $1,000,000 for purposes of
conducting the evaluation and preparing the report re-
quired by this section.

SEC. 225. EXPANDING THE WORK OF MEDICARE QUALITY
IMPROVEMENT ORGANIZATIONS TO INCLUDE
PARTS C AND D.

(a) APPLICATION TO MEDICARE MANAGED CARE AND
PRESCRIPTION DRUG COVERAGE.—Section 1154(a)(1) (42
US.C. 1320c-3(a)(1)) s amended by inserting
Medicare+Choice organizations and MedicareAdvantage
organizations under part C, and prescription drug card
sponsors and eligible entities under part D after “under
section 18767,

(b) PRESCRIPTION DRUG THERAPY QUALITY IM-
PROVEMENT.— Section 1154(a) (42 U.S.C. 1320c¢-3(a)) is
amended by adding at the end the following new paragraph:

“(17) The organization shall execute its respon-
sibilities under subparagraphs (A) and (B) of para-
graph (1) by offering to providers, practitioners, pre-
seription  drug card sponsors and eligible entities
under  part D, and  Medicare+Choice  and

MedicareAdvantage plans under part C quality im-
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provement assistance pertaining to prescription drug

therapy. For purposes of this part and title XVIII,

the functions described in this paragraph shall be

treated as a review function.”.

(¢c) EFFECTIVE DATE.—The amendments made by this
section shall apply on and after January 1, 2004.

SEC. 226. EXTENSION OF DEMONSTRATION FOR ESRD MAN-
AGED CARE.

The Secretary shall extend without interruption,
through December 31, 2007, the approval of the demonstra-
tion project, Contract No. H1021, under the authority of
section 2355(b)(1)(B)(1v) of the Deficit Reduction Act of
1984, as amended by section 13567 of the Omnibus Rec-
onciliation Act of 1993. Such approval shall be subject to
the terms and conditions in effect for the 2002 project year
with respect to eligible participants and covered benefits.
The Secretary shall set the monthly capitation rate for en-
rollees on the basis of the reasonable medical and direct ad-
minmistrative costs of providing those benefits to such par-

ticipants.
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Subtitle D—Evaluation of Alter-
native Payment and Delivery
Systems

SEC. 231. ESTABLISHMENT OF ALTERNATIVE PAYMENT SYS-

TEM FOR PREFERRED PROVIDER ORGANIZA-
TIONS IN HIGHLY COMPETITIVE REGIONS.
(a) ESTABLISHMENT OF ALTERNATIVE PAYMENT SYS-

TEM FOR PREFERRED PROVIDER ORGANIZATIONS IN HIGH-

LY COMPETITIVE REGIONS.—Section 1858 (as added by sec-

tion 211(b)) is amended by adding at the end the following

new subsection:
“(1) ALTERNATIVE PAYMENT METHODOLOGY FOR

HigHLY COMPETITIVE REGIONS.—

“(1) ANNUAL DETERMINATION AND DESIGNA-

TION.

“(A) IN 2008.—In 2008, prior to the date on
which the Secretary expects to publish the risk
adjusters under section 1860D-11, the Secretary
shall designate a limited number (but in no case
Sfewer than 1) of preferred provider regions (other
than  the region  described —in  subsection
(a)(2)(C)(iv)) as haghly competitive regions.

“(B) SUBSEQUENT YEARS.—For each year
(beginning with 2009) the Secretary may des-

wgnate a limited number of preferred provider re-
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gions (other than the region described in sub-
section (a)(2)(C)(i1)) as highly competitive re-
grons in addition to any region designated as a
highly competitive region under subparagraph
(A).

“(C)  CONSIDERATIONS.—In  determining
which preferred provider regions to designate as
highly competitive regions under subparagraph
(A) or (B), the Secretary shall consider the fol-
lowing:

“(1) Whether the application of this
subsection to the preferred provider region
would enhance the participation of pre-
ferred provider organization plans in that
region.

“(11) Whether the Secretary anticipates
that there s likely to be at least 3 bids sub-
matted under subsection (d)(1) with respect
to the preferred provider region if the Sec-
retary designates such region as a highly
competitive region under subparagraph (A)
or (B).

“(1ir) Whether the Secretary expects
that MedicareAdvantage eligible individuals

will elect preferred provider organization
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plans in the preferred provider region if the

region 18 designated as a highly competitive

region under subparagraph (A) or (B).

“(iwv) Whether the designation of the
preferred provider region as a highly com-
petitive region will permit compliance with
the limitation described in paragraph (5).

In considering the matters described in clauses

(1) through (i), the Secretary shall give special

consideration to preferred provider regions where

no bids were submitted under subsection (d)(1)

Jor the previous year.

“(2) EFFECT OF DESIGNATION.—If a preferred
provider region 1s designated as a highly competitive
region under subparagraph (A) or (B) of paragraph
(1)—

“(A) the provisions of this subsection shall
apply to such region and shall supersede the pro-
vistons of this part relating to benchmarks for
preferred provider regions; and

“(B) such region shall continue to be «a
highly competitive region until such designation
15 rescinded pursuant to paragraph (5)(B)(11).

“(3) SUBMISSION OF BIDS.—
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“(A) IN GENERAL.—Notwithstanding sub-
section (d)(1), for purposes of applying section
1854(a)(2)(A) (1), the plan bid for a highly com-
petitive region shall consist of a dollar amount
that represents the total amount that the plan is
willing to accept (not taking into account the
application of the comprehensive risk adjustment
methodology under section 1853(a)(3)) for pro-
viding coverage of only the benefits described in
section 1852(a)(1)(A) to an individual enrolled
m the plan that resides in the service area of the
plan for a month.

“(B) CONSTRUCTION.—Nothing in subpara-
graph (A) shall be construed as permitting a
preferred provider organization plan not to pro-
vide coverage for the benefits described in section
1852(a)(1)(0).

“(4) PAYMENTS TO PREFERRED PROVIDER ORGA-

NIZATIONS IN HIGHLY COMPETITIVE AREAS.—With re-

spect

shall

tHR 1 EAS

to haghly competitive regions, the following rules
apply:

“(A) IN GENERAL.—Notwithstanding sub-
section (c), of the plans described wn subsection

(d)(1)(E), the Secretary shall substitute the sec-
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ond lowest bid for the benchmark applicable

under subsection (c)(4).

“(B) IF THERE ARE FEWER THAN THREE
BIDS.—Notwithstanding subsection (c), if there
are fewer than 3 bids in a highly competitive re-
gion for a year, the Secretary shall substitute the
lowest bid for the benchmark applicable under
subsection (c)(4).

“(5) FUNDING LIMITATION.

“(A) IN GENERAL.—

“(1) IN GENERAL.—The total amount
expended as a result of the application of
this subsection during the period or year, as
applicable, may not exceed the applicable
amount (as defined in clause (i1)).

“(11) APPLICABLE AMOUNT DEFINED.—
In this paragraph, the term ‘applicable
amount’ means—

“(I) for the period beginning on

January 1, 2009, and ending on Sep-

tember 30, 2013, the total amount that

would have been expended under this
title during the period if this sub-
section had mnot been enacted plus

$6,000,000,000; and
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“(I1) for fiscal year 2014 and any
subsequent  fiscal — year, the total
amount that would have been expended
under this title during the year if this
subsection had not been enacted.

“(B) APPLICATION OF LIMITATION.—If the
Secretary determines that the application of this
subsection will cause expenditures to exceed the
applicable amount, the Secretary shall—

“(1) take appropriate steps to stay
within  the applicable amount, including
through providing limatations on enroll-
ment; or

“(in) rescind the designation wunder
subparagraph (A) or (B) of paragraph (1)
of 1 or more preferrved provider regions as
highly competitive regions.

“(C) TRANSITION.—If the Secretary re-
scinds a designation under subparagraph (A) or
(B) of paragraph (1) pursuant to subparagraph
(B)(ir) with respect to a preferred provider re-
gion, the Secretary shall provide for an appro-
priate transition from the payment system ap-
plicable under this subsection to the payment

system described in the other provisions of this
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section i that region. Any amount expended by
reason of the preceding sentence shall be consid-
ered to be part of the total amount expended as
a result of the application of this subsection for
purposes of applying the limitation under sub-

paragraph (A).

“(D) APPLICATION.—Notwithstanding
paragraph (1)(B), on or after January 1 of the
year in which the fiscal year described in sub-
paragraph (A)()(Il) begins, the Secretary may
designate appropriate regions under such para-
graph.

“(6) LIMITATION OF JUDICIAL REVIEW.—There
shall be no administrative or judicial review under
section 1869, section 1878, or otherwise, of designa-
trons made under subparagraph (A) or (B) of para-
graph (1).

“(7) SECRETARY REPORTS.—Not later than
April 1 of each year (beginning in 2010), the Sec-
retary shall submit a report to Congress and the
Comptroller General of the United States that
mcludes—

“(A) a detailed description of—

“(v) the total amount expended as a re-

sult of the application of this subsection in
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the previous year compared to the total
amount that would have been expended
under this title in the year if this subsection
had not been enacted;

“(in) the projections of the total
amount that unll be expended as a result of
the application of this subsection in the
year in which the report is submatted com-
pared to the total amount that would have
been expended under this title in the year if
this subsection had not been enacted;

“(111) amounts remaining within the
Junding limitation specified wn paragraph
(5); and

“(w) the steps that the Secretary will
take under clauses (1) and (i1) of paragraph
(5)(B) to ensure that the application of this
subsection will not cause expenditures to ex-
ceed the applicable amount described in
paragraph (5)(A); and
“(B) a certification from the Chief Actuary

of the Centers for Medicare & Medicaid Services
that the descriptions under clauses (1), (i), (1i1),

and (1) of subparagraph (A) are reasonable, ac-
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curate, and based on generally accepted actu-
arial principles and methodologies.

“(8) BIENNIAL GAO REPORTS.—Not later than

Janwary 1, 2011, and biennially thereafter, the

Comptroller General of the United States shall submat

to the Secretary and Congress a report on the des-

wnation of highly competitive regions under this sub-

section and the application of the payment system

under this subsection within such regions. Each re-

port shall include—

tHR 1 EAS

“(A) an evaluation of—

“(1) the quality of care provided to
beneficiaries enrolled m a
MedicareAdvantage preferrved provider plan
m a highly competitive region;

“(11) the satisfaction of beneficiaries
with benefits under such a plan;

“(r) the costs to the medicare pro-
gram for payments made to such plans; and

“(iv) any improvements in the delivery
of health care services under such a plan;

“(B) a comparative analysis of the bench-

mark system applicable under the other provi-

sions of this section and the payment system ap-
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plicable in haghly competitive regions under this
subsection; and

“(C) recommendations for such legislation
or administrative action as the Comptroller Gen-
eral determines to be appropriate.

“(9) REPORT ON BUDGET NEUTRALITY FOR FIS-

CAL YEARS AFTER 2013.—

“(A) IN GENERAL.—If the Secretary intends
to designate 1 or more regions as highly competi-
twe regions with respect to calendar 2014 or any
subsequent calendar year, the Secretary shall
submit a report to Congress indicating such in-
tent no later than April 1 of the calendar year
prior to the calendar year in which the applica-
ble designation year begins.

“(B) REQUIREMENTS.—A report submatted
under subparagraph (A) shall—

“(1) specify the steps (if any) that the
Secretary will take pursuant to paragraph
(5)(B) to ensure that the total amount ex-
pended as a result of the application of this
subsection during the year will not exceed
the applicable amount for the year (as de-

Sfined in paragraph (5)(A)()(11)); and
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“(11) contarn a certification from the
Chief Actuary of the Centers for Medicare
and Medicaid Services that such steps will

meet the requirements of paragraph (5)(A)

1

2

3

4

5 based on an analysis using generally ac-
6 cepted actuarial principles and methodolo-
7 gies.”.

8 (b) CONFORMING AMENDMENT.—Section
9 1858(¢c)(3)(A)(1) (as added by section 211(b)) is amended

10 to read as follows:

11 “(1) Whether each preferred provider
12 region has been designated as a highly com-
13 petitive region under subparagraph (A) or
14 (B) of subsection (v)(1) and the benchmark
15 amount for any preferred provider region
16 (as calculated under paragraph (2)(A4)) for
17 the year that has not been designated as a
18 highly competitive region.”.

19 SEC. 232. FEE-FOR-SERVICE MODERNIZATION PROJECTS.

20 (a) ESTABLISHMENT.—

21 (1) REVIEW AND REPORT ON RESULTS OF EXIST-
22 ING DEMONSTRATIONS.—

23 (A) REVIEW.—The Secretary shall conduct
24 an empirical review of the results of the dem-
25 onstrations under sections 442, 443, and 444.
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(B) REPORT—Not later than January 1,

2008, the Secretary shall submit a report to Con-
gress on the empirical review conducted under
subparagraph (A) which shall include estimates
of the total costs of the demonstrations, including
expenditures as a result of the provision of serv-
1ces provided to beneficiaries under the dem-
onstrations that are incidental to the services
provided under the demonstrations, and all other
expenditures under title XVIII of the Social Se-
curity Act. The report shall also include a cer-
tification from the Chief Actuary of the Centers
for Medicare & Medicard Services that such esti-
mates are reasonable, accurate, and based on
generally accepted actuarial principles and
methodologies.

(2) PROJECTS.—Beginning in 2009, the Sec-
retary, based on the empirical review conducted under
paragraph (1), shall establish projects under which
medicare beneficiaries receiving benefits under the
medicare fee-for-service program under parts A and B
of title XVIII of the Social Security Act are provided
with coverage of enhanced benefits or services under

such program. The purpose of such projects s to

tHR 1 EAS



© 00O N O 0o B~ W N P

N NN NN R PR R R R R RR R e
5E W N B O © 0 N O O M W N R O

435

evaluate whether the provision of such enhanced bene-

fits or services to such beneficiaries—

(A) vmproves the quality of care provided to
such beneficiaries under the medicare program;

(B) improves the health care delivery system
under the medicare program; and

(C) results in reduced expenditures under
the medicare program.

(2) ENHANCED BENEFITS OR SERVICES.—For
purposes of this section, enhanced benefits or services
shall include—

(A) preventive services not otherwise covered
under title XVIII of the Social Security Act;

(B) chronic care coordination services;

(C) disease management services; or

(D) other benefits or services that the Sec-
retary determines will improve preventive health
care for medicare beneficiaries, result in 1m-
proved chronic disease management, and man-
agement of complex, life-threatening, or high-cost
conditions and are consistent with the goals de-
seribed in subparagraphs (A), (B), and (C) of

paragraph (1).

(b) PROJECT SITES AND DURATION.—
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(1) IN GENERAL—Subject to subsection (e)(2),

the projects under this section shall be conducted—
(A) in a region or regions that are com-
parable (as determined by the Secretary) to the
region or regions that arve designated as a highly
compelitive region under subparagraph (A) or

(B) of section 1858(1)(1) of the Social Security

Act, as added by section 231 of this Act; and

(B) during the years that a region or re-
grons are designated as such a highly competitive
region.

(2) RULE OF CONSTRUCTION.—For purposes of
paragraph (1), a comparable region does not mnec-
essarily mean the identical region.

(¢c) WAIVER AUTHORITY.—The Secretary shall waive
compliance with the requirements of title XVIII of the So-
cial Security Act (42 U.S.C. 1395 et seq.) only to the extent
and for such period as the Secretary determines is necessary
to provide for enhanced benefits or services consistent with
the projects under this section.

(d) BIENNIAL GAO REPORTS.—Not later than Janu-
ary 1, 2011, and biennially thereafter for as long as the
projects under this section are being conducted, the Comp-

troller General of the United States shall submit to the Sec-
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1 retary and Congress a report that evaluates the projects.

2 Each report shall include—

3

© 00 N O 01 b
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11
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16
17
18
19
20
21
22
23
24

(1) an evaluation of—

(A) the quality of care provided to bene-
ficiaries recewving benefits or services under the
projects;

(B) the satisfaction of beneficiaries receiv-
g benefits or services under the projects;

(C) the costs to the medicare program under
the projects; and

(D) any improvements in the delivery of
health care services under the projects; and
(2) recommendations for such legislation or ad-

ministrative action as the Comptroller General deter-
mines to be appropriate.
(e) FUNDING.—

(1) IN GENERAL.—Payments for the costs of car-
rying out the projects under this section shall be made
from the Federal Hospital Insurance Trust Fund
under section 1817 of the Social Security Act (42
U.S.C. 13951) and the Federal Supplementary Inswur-
ance Trust Fund under section 1841 of such Act (42
U.S.C. 1395t), as determined appropriate by the Sec-

retary.
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(2) LIMITATION.—The total amount expended
under the wmedicare fee-for-service program under
parts A and B of title XVIII of the Social Security
Act (including all amounts expended as a result of the
projects under this section) during the period or year,
as applicable, may not exceed—

(A) for the period beginning on January 1,

2009, and ending on September 30, 2013, an

amount equal to the total amount that would

have been expended under the medicare fee-for-
service program under parts A and B of title

XVIII of the Social Security Act during the pe-

riod 1f the projects had not been conducted plus

$6,000,000,000; and
(B) for fiscal year 2014 and any subsequent

Jiscal year, an amount equal to the total amount

that would have been expended wunder the medi-

care fee-for-service program under parts A and B

of such title during the year if the projects had

not been conducted.

(3) MONITORING AND REPORTS.—

(A) ONGOING MONITORING BY THE SEC-

RETARY TO ENSURE FUNDING LIMITATION IS NOT

VIOLATED.—The  Secretary — shall — continually

monitor expenditures made under title XVIII of
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the Social Security Act by reason of the projects
under this section to ensure that the limitations
described in subparagraphs (A) and (B) of para-
graph (2) are not violated.

(B) REPORTS.—Not later than April 1 of
each year (beginning in 2010), the Secretary
shall submit a report to Congress and the Comp-
troller  General of the United States that
mcludes—

(1) a detailed description of—

(I) the total amount expended
under the medicare fee-for-service pro-
gram under parts A and B of title
XVIII of the Social Security Act (in-
cluding all amounts expended as a re-
sult of the projects under this section)
during the previous year compared to
the total amount that would have been
expended under the original medicare
Jee-for-service program in the year if
the projects had not been conducted;

(Il) the projections of the total
amount expended under the medicare
Jee-for-service program under parts A

and B of title XVIII of the Social Se-
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curity Act (including all amounts ex-
pended as a result of the projects under
this section) during the year in which
the report 1s submaitted compared to the
total amount that would have been ex-
pended under the original medicare
Jee-for-service program in the year if
the projects had not been conducted;
(I11) amounts remaining within
the funding Limatation specified n
paragraph (2); and
(IV) how the Secretary will
change the scope, site, and duration of
the projects in subsequent years in
order to ensure that the limitations de-
seribed in subparagraphs (A) and (B)
of paragraph (2) are not violated; and
(11) a certification from the Chief Actu-
ary of the Centers for Medicare & Medicaid
Services that the descriptions under sub-
clauses (1), (I1), (I11), and (IV) of clause (1)
are reasonable, accurate, and based on gen-
erally accepted actuarial principles and

methodologies.
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(C) REPORT ON BUDGET NEUTRALITY FOR
FISCAL YEARS AFTER 2013.—

(1) IN GENERAL.—If the Secretary in-
tends to continue the projects under this sec-
tion for fiscal year 2014 or any subsequent
fiscal year, the Secretary shall submait a re-
port to Congress indicating such intent no
later than April 1 of the year prior to the
year in which the fiscal year begins.

(11) REQUIREMENTS.—A report sub-
matted under clause (1) shall—

(I) specify the steps (if any) that
the Secretary will take pursuant to
paragraph (4) to ensure that the limai-
tations described wn paragraph (2)(B)
will not be violated for the year; and

(II) contain a certification from
the Chief Actuary of the Centers for
Medicare and Medicaid Services that
such steps will meet the requirements
of paragraph (2) based on an analysis
using  generally —accepted —actuarial
principles and methodologies.

(4) APPLICATION OF LIMITATION.—If the Sec-

retary determines that the projects under this section
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will cause the limitations described in subparagraphs

(A) and (B) of paragraph (2) to be violated, the Sec-

retary shall take appropriate steps to reduce spending

under the projects, including through reducing the
scope, site, and duration of the projects.

(5) AUTHORITY.—Beginning in 2014, the Sec-
retary shall make mnecessary spending adjustments
(including pro rata reductions in payments to health
care providers under the medicare program) to recoup
amounts so that the limitations described i subpara-
graphs (A) and (B) of paragraph (2) are not violated.

Subtitle E—National Bipartisan
Commission on Medicare Reform
SEC. 241. MEDICAREADVANTAGE GOAL; ESTABLISHMENT OF

COMMISSION.

(a) ENROLLMENT GOAL—It 1s the goal of this title
that, not later than January 1, 2010, at least 15 percent
of indwiduals entitled to, or enrolled for, benefits under
part A of title XVIII of the Social Security Act and enrolled
under part B of such title should be enrolled n «a
MedicareAdvantage plan, as determined by the Center for
Medicare Choices.

(b) FAILURE TO ACHIEVE GOAL.—If the goal described

wm subsection (a) s not met by January 1, 2012, as deter-
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mined by the Center for Medicare Choices, there shall be

established a commaission as described in section 2.

SEC. 242. NATIONAL BIPARTISAN COMMISSION ON MEDI-
CARE REFORM.

(a) ESTABLISHMENT.—Upon a determination under
section 241(b) that the enrollment goal has not been met,
there shall be established a commassion to be known as the
Natvonal Bipartisan Commission on Medicare Reform (in
this section referred to as the “Commission”).

(b) DuriEs OoF THE COMMISSION.—The Commassion
shall—

(1) review and analyze the long-term financial
condition of the medicare program under title XVIII
of the Social Security Act (42 U.S.C. 1395 et seq.);

(2) identify problems that threaten the financial
integrity of the Federal Hospital Inswurance Trust
Fund and the Federal Supplementary Medical Insur-
ance Trust Fund established under sections 1817 and
1841 of such Act (42 US.C. 13951 and 13951),
mcluding—

(A) the financial 1mpact on the medicare
program of the significant increase in the num-
ber of medicare eligible indiwviduals; and

(B) the ability of the Federal Government to

sustain the program into the future;
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(3) analyze potential solutions to the problems
identified under paragraph (2) that will ensure both
the financial integrity of the medicare program and
the provision of appropriate benefits under such pro-
gram, including methods used by other nations to re-
spond to comparable demographic patterns in eligi-
Dility for health care benefits for elderly and disabled
wmdwiduals and trends in employment-related health
care for retirees;

(4) make recommendations to restore the solvency
of the Federal Hospital Insurance Trust Fund and
the financial integrity of the Federal Supplementary
Medical Insurance Trust Fund;

(5) make recommendations for establishing the
appropriate financial structure of the medicare pro-
gram as a whole;

(6) make recommendations for establishing the
appropriate balance of benefits covered wunder, and
beneficiary contributions to, the medicare program;

(7) make recommendations for the time periods
during which the recommendations described in para-
graphs (4), (5) and (6) should be vmplemented;

(8) make recommendations on the impact of
chronic disease and disability trends on future costs

and quality of services under the current benefit, fi-
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nancing, and delivery system structure of the medi-
care program
(9) make recommendations regarding a com-
prehensive approach to preserve the medicare pro-
gram, including ways to increase the effectiveness of
the MedicareAdvantage program and to increase
MedicareAdvantage enrollment rates; and
(10) review and analyze such other matters as
the Commission determines appropriate.
(¢) MEMBERSHIP.—
(1) NUMBER AND APPOINTMENT.—The Commas-
ston shall be composed of 17 members, of whom—
(A4) four shall be appointed by the Presi-
dent;
(B) six shall be appointed by the Majority
Leader of the Senate, in consultation with the
Minority Leader of the Senate, of whom not
more than 4 shall be of the same political party;
(C) six shall be appointed by the Speaker of
the House of Representatives, in consultation
with the Minority Leader of the House of Rep-
resentatives, of whom not more than 4 shall be
of the same political party; and
(D) one, who shall serve as Chairperson of

the Commission, shall be appointed jointly by
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the President, Majority Leader of the Senate,

and the Speaker of the House of Representatives.

(2) DEADLINE FOR APPOINTMENT.—Members of
the Commassion shall be appointed by not later than
October 1, 2012.

(3) TERMS OF APPOINTMENT.—The term of any
member appornted under paragraph (1) shall be for
the life of the Commission.

(4) MEETINGS.—The Commassion shall meet at
the call of the Chavrperson or a majority of its mem-
bers.

(5) QUORUM.—A quorum for purposes of con-
ducting the business of the Commassion shall consist
of 8 members of the Commission, except that 4 mem-
bers may conduct a hearing under subsection (e).

(6) VACANCIES.—A vacancy in the membership
of the Commission shall be filled, not later than 30
days after the Commission s given notice of the va-
cancy, n the same manner in which the original ap-
pointment was made. Such a vacancy shall not affect
the power of the remaining members to carry out the
duties of the Commission.

(7) COMPENSATION.—Members of the Commis-
ston shall receive no additional pay, allowances, or

benefits by reason of their service on the Commission.
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(8) EXPENSES.—FEach member of the Commas-
siton shall recewve travel expenses and per diem in lieu
of subsistence in accordance with sections 5702 and
5703 of title 5, Unated States Code.

(d) STAFF AND SUPPORT SERVICES.—
(1) EXECUTIVE DIRECTOR.—
(A4) ArPPOINTMENT.—The Chairperson shall
appoint an executive director of the Commaission.
(B) COMPENSATION.—The executive director
shall be paid the rate of basic pay for level V of
the Executive Schedule wunder title 5, United

States Code.

(2) StaArr—With the approval of the Commis-
sion, the executive director may appoint such per-
somnel as the executive director considers appropriate.

(3) APPLICABILITY OF CIVIL SERVICE LAWS.—
The staff of the Commission shall be appointed with-
out regard to the provisions of title 5, United States
Code, governing appointments in the competitive serv-
1ce, and shall be paid without regard to the provisions
of chapter 51 and subchapter 111 of chapter 53 of such
title (relating to classification and General Schedule
pay rates).

(4) EXPERTS AND CONSULTANTS.—With the ap-

proval of the Commaission, the executive director may
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procure temporary and intermittent services under
section 3109(b) of title 5, United States Code.

(5) PHYSICAL FACILITIES.—The Adminastrator
of the General Services Administration shall locate
suitable office space for the operation of the Commais-
sion. The facilities shall serve as the headquarters of
the Commassion and shall include all necessary equip-
ment and incidentals required for the proper func-
tioning of the Commission.

(¢) POWERS OF COMMISSION.—

(1) HEARINGS AND OTHER ACTIVITIES.—The
Commission may hold such hearings and undertake
such other activities as the Commission determines to
be necessary to carry out its duties under this section.

(2) STUDIES BY GAO.—Upon the request of the
Commassion, the Comptroller General shall conduct
such studies or investigations as the Commaission de-
termanes to be necessary to carry out its duties under
this section.

(3) COST ESTIMATES BY CONGRESSIONAL BUDG-
ET OFFICE AND OFFICE OF THE CHIEF ACTUARY OF
THE CENTERS FOR MEDICARE & MEDICAID.—

(A) IN GENERAL.—The Director of the Con-
gresstonal Budget Office or the Chief Actuary of

the Center for Medicare & Medicaid Services, or
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both, shall provide to the Commission, upon the

request of the Commassion, such cost estimates as

the Commission determines to be necessary to
carry out its duties under this section.

(B) REIMBURSEMENTS.—The Commission
shall revmburse the Director of the Congressional
Budget Office for expenses relating to the em-
ployment in the office of the Director of such ad-
ditional staff as may be necessary for the Direc-
tor to comply with requests by the Commission
under subparagraph (A).

(4) DETAIL OF FEDERAL EMPLOYEES.—Upon the
request of the Commassion, the head of any Federal
agency 1s authorized to detail, without revmburse-
ment, any of the personnel of such agency to the Com-
misston to assist the Commission in carrying out its
duties under this section. Any such detail shall not
mterrupt or otherwise affect the civil service status or
privileges of the Federal employee.

(5) TECHNICAL ASSISTANCE.—Upon the request
of the Commission, the head of a Federal agency shall
provide such technical assistance to the Commission
as the Commission determines to be mnecessary to

carry out its duties under this section.
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(6) USE OF MAILS.—The Commission may use
the United States mails in the same manner and
under the same conditions as Federal agencies and
shall, for purposes of the frank, be considered a com-
masston of Congress as described in section 3215 of
title 39, Unated States Code.

(7) OBTAINING INFORMATION.—The Commission
may secure divectly from any Federal agency infor-
mation necessary to enable it to carry out its duties
under this section, if the information may be disclosed
under section 552 of title 5, Unated States Code.
Upon request of the Chairperson of the Commassion,
the head of each such agency shall furnish such infor-
mation to the Commission.

(8) ADMINISTRATIVE SUPPORT SERVICES.—Upon
the request of the Commission, the Administrator of
General Services shall provide to the Commission on
a reimbursable basis such administrative support
services as the Commission may request.

(9) PRINTING.—For purposes of costs relating to
printing and binding, including the cost of personnel
detailed from the Government Printing Office, the
Commassion shall be deemed to be a committee of

Congress.
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(f) REPORT.—Not later than April 1, 2014, the Com-
massion shall submit to the President and Congress a report
and an 1mplementation bill that shall contain a detailed

statement of only those recommendations, findings, and

1
2
3
4
5 conclusions of the Commission that recewve the approval of
6 at least 11 members of the Commission.

7 (9) TERMINATION.—The Commission shall terminate
8 on the date that s 30 days after the date on which the re-
9

port and implementation bill vs submatted under subsection

10 (f).

11 SEC. 243. CONGRESSIONAL CONSIDERATION OF REFORM

12 PROPOSALS.

13 (a) DEFINITIONS.—In this section:

14 (1) IMPLEMENTATION BILL—The term “imple-
15 mentation bill” means only a bill that is introduced
16 as provided under subsection (b), and contains the
17 proposed legislation included in the report submaitted
18 to Congress under section 242(f), without modifica-
19 tion.

20 (2) CALENDAR DAY.—The term “calendar day”
21 means a calendar day other than 1 on which either
22 House 1s not in session because of an adjournment of
23 more than 3 days to a date certain.

24 (b) INTRODUCTION; REFERRAL; AND REPORT OR DIS-

25 CHARGE.—
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(1) INTRODUCTION.—On the first calendar day
on which both Houses are in session vmmediately fol-
lowing the date on which the report is submatted to
Congress under section 242(f), a single implementa-
tron bill shall be introduced (by request)—

(A) in the Senate by the Majority Leader of
the Senate, for himself and the Minority Leader
of the Senate, or by Members of the Senate des-
wgnated by the Majority Leader and Minority
Leader of the Senate; and

(B) in the House of Representatives by the
Speaker of the House of Representatives, for him-
self and the Minority Leader of the House of
Representatives, or by Members of the House of
Representatives designated by the Speaker and
Minority Leader of the House of Representatives.
(2) REFERRAL.—The implementation bills intro-

duced under paragraph (1) shall be referred to any
appropriate committee of jurisdiction in the Senate
and any appropriate commattee of jurisdiction in the
House of Representatives. A committee to which an
vmplementation bill is referred under this paragraph
may report such bill to the respective House without

amendment.
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(3) REPORT OR DISCHARGE.—If a commattee to
which an implementation bill 1s referred has not re-
ported such bill by the end of the 15th calendar day
after the date of the introduction of such bill, such
commattee shall be immediately discharged from fur-
ther consideration of such bill, and upon being re-
ported or discharged from the commaittee, such bill
shall be placed on the appropriate calendar.

(¢) FLOOR CONSIDERATION.—

(1) IN GENERAL—When the committee to which
an vmplementation bill 1s referred has reported, or
has been discharged under subsection (b)(3), it is at
any time thereafter in order (even though a previous
motion to the same effect has been disagreed to) for
any Member of the respective House to move to pro-
ceed to the consideration of the implementation bill,
and all points of order against the vmplementation
bill (and against consideration of the implementation
bill) are wawved. The motion s highly privileged in
the House of Representatives and s privileged in the
Senate. The motion 1s not subject to amendment, or
to a motion to postpone, or to a motion to proceed to
the consideration of other business. A motion to recon-
sider the vote by which the motion is agreed to or dis-

agreed to shall not be in order. If a motion to proceed
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to the consideration of the implementation bill s
agreed to, the vmplementation bill shall remain the
unfinished business of the respective House until dis-
posed of.

(2) AMENDMENTS.—An implementation bill may
not be amended in the Senate or the House of Rep-
resentatives.

(3) DEBATE.—Debate on the 1implementation
Dill, and on all debatable motions and appeals in con-
nection therewith, shall be limited to not more than
20 howrs, which shall be divided equally between those
Javoring and those opposing the resolution. A motion
Jurther to limat debate 1s in order and not debatable.
An amendment to, or a motion to postpone, or a mo-
tion to proceed to the consideration of other business,
or a motion to recommat the implementation bill is
not in order. A motion to reconsider the vote by which
the implementation bill 1s agreed to or disagreed to
18 not wn order.

(4) VOTE ON FINAL PASSAGE.—Immediately fol-
lowing the conclusion of the debate on an implemen-
tation bill, and a single quorum call at the conclusion
of the debate if requested in accordance with the rules
of the appropriate House, the vote on final passage of

the implementation bill shall occur.
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(5) RULINGS OF THE CHAIR ON PROCEDURE.—
Appeals from the decisions of the Chair relating to the
application of the rules of the Senate or the House of
Representatives, as the case may be, to the procedure
relating to an implementation bill shall be decided
without debate.
(d) COORDINATION WITH ACTION BY OTHER

HouUse.—I1f, before the passage by 1 House of an implemen-

© 00O N O 0o B~ W N PP

tation bill of that House, that House receives from the other
10 House an implementation bill, then the following proce-

11 dures shall apply:

12 (1) NONREFERRAL.—The implementation bill of
13 the other House shall not be referred to a committee.
14 (2) VOTE ON BILL OF OTHER HOUSE.—With re-
15 spect to an implementation bill of the House receiving
16 the implementation bill—

17 (A) the procedure in that House shall be the
18 same as if no vmplementation bill had been re-
19 cewved from the other House; but

20 (B) the vote on final passage shall be on the
21 vmplementation bill of the other House.

22 (¢) RULES OF SENATE AND HOUSE OF REPRESENTA-

23 1TIVES.—This section is enacted by Congress—
24 (1) as an exercise of the rulemaking power of the

25 Senate and House of Representatives, respectively,
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and as such it 1s deemed a part of the rules of each

House, respectively, but applicable only with respect

to the procedure to be followed in that House in the

case of an implementation bill described in subsection

(a), and 1t supersedes other rules only to the extent

that 1t 1s inconsistent with such rules; and

(2) with full recognition of the constitutional
right of either House to change the rules (so far as re-
lating to the procedure of that House) at any time,

m the same manner, and to the same extent as in the

case of any other rule of that House.

SEC. 244. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated such sums as
may be necessary to carry out this subtitle for each of fiscal
years 2012 through 2015.

TITLE III—CENTER FOR
MEDICARE CHOICES

SEC. 301. ESTABLISHMENT OF THE CENTER FOR MEDICARE
CHOICES.

(a) IN GENERAL—Title XVIII (42 U.S.C. 1395 et
seq.), as amended by section 111, is amended by inserting
after 1806 the following new section:

“ESTABLISHMENT OF THE CENTER FOR MEDICARE

CHOICES
“SEC. 1808. (a) ESTABLISHMENT.—By not later than

March 1, 2004, the Secretary shall establish within the De-
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1 partment of Health and Human Services the Center for

2 Medicare Choices, which shall be separate from the Centers

3 for Medicare & Medicaid Services.

4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

ADMINISTRATOR ~ AND  DEPUTY  ADMINIS-

TRATOR.—

“(1) ADMINISTRATOR.—

“(A) IN GENERAL.—The Center for Medi-
care Choices shall be headed by an Adminis-
trator (in this section referred to as the ‘Admin-
istrator’) who shall be appointed by the Presi-
dent, by and with the advice and consent of the
Senate. The Administrator shall report directly
to the Secretary.

“(B) COMPENSATION.—The Admanistrator
shall be paid at the rate of basic pay payable for
level III of the Executive Schedule under section
5314 of title 5, United States Code.

“(C) TErRM OF OFFICE.—The Administrator
shall be appointed for a term of 5 years. In any
case 1n which a successor does not take office at
the end of an Administrator’s term of office, that
Adminaistrator may continue in office until the
entry upon office of such a successor. An Admin-
wstrator appointed to a term of office after the

commencement of such term wmay serve under
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such appointment only for the remainder of such
term.

“(D) GENERAL AUTHORITY.—The Admainis-
trator shall be responsible for the exercise of all
powers and the discharge of all duties of the Cen-
ter for Medicare Choices, and shall have author-
1ty and control over all personnel and activities
thereof.

“(E) RULEMAKING AUTHORITY.—The Ad-
manastrator may prescribe such rules and regula-
tions as the Admainistrator determines necessary
or appropriate to carry out the functions of the
Center for Medicare Choices. The requlations pre-
seribed by the Admainistrator shall be subject to
the rulemaking procedures established under sec-
tion 553 of title 5, United States Code.

“(F) AUTHORITY TO ESTABLISH ORGANIZA-
TIONAL UNITS.—The Administrator may estab-
lish, alter, consolidate, or discontinue such orga-
nizational units or components within the Cen-
ter for Medicare Choices as the Administrator
considers mecessary or appropriate, except that
this subparagraph shall not apply with respect

to any unit, component, or provision provided

Jor by this section.
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“(G) AUTHORITY TO DELEGATE—The Ad-
mainastrator may assign duties, and delegate, or
authorize successive redelegations of, authority to
act and to render decisions, to such officers and
employees of the Center for Medicare Choices as
the Administrator may find necessary. Within
the limitations of such delegations, redelegations,
or assignments, all official acts and decisions of
such officers and employees shall have the same
Jorce and effect as though performed or rendered
by the Admanistrator.

“(2) DEPUTY ADMINISTRATOR.—

“(A) IN GENERAL.—There shall be a Dep-
uty Admainistrator of the Center for Medicare
Choices who shall be appointed by the Adminis-
trator.

“(B) COMPENSATION.—The Deputy Admin-
wstrator shall be paid at the rate of basic pay
payable for level IV of the Executive Schedule
under section 5315 of title 5, United States Code.

“(C) TErM OF OFFICE.—The Deputy Ad-
mainistrator shall be appointed for a term of 5
years. In any case in which a successor does not
take office at the end of a Deputy Administra-

tor’s term of office, such Deputy Administrator
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may continue in office until the entry upon of-

fice of such a successor. A Deputy Administrator

appointed to a term of office after the commence-
ment of such term wmay serve under such ap-
pointment only for the remainder of such term.

“(D) DUTIES.—The Deputy Admainistrator
shall perform such duties and exercise such pow-
ers as the Administrator shall from time to time
assign or delegate. The Deputy Admainistrator

shall be the Acting Admanastrator of the Center

for Medicare Choices during the absence or dis-

ability of the Administrator and, unless the
President designates another officer of the Gov-
ernment as Acting Admanastrator, in the event of
a vacancy n the office of the Administrator.

“(3) SECRETARIAL COORDINATION OF PROGRAM

The Secretary shall ensure appro-

priate coordination between the Administrator and
the Admanistrator of the Centers for Medicare & Med-
teard Services in carrying out the programs under
this title.

“(¢) DUTIES; ADMINISTRATIVE PROVISIONS.—

“(1) DUTIES.—
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“(A) GENERAL DUTIES.—The Admainis-

trator shall  carry out parts C and D,

mcluding—

“(1) megotiating, entering into, and en-
Jorcing, contracts with plans for the offering
of MedicareAdvantage plans under part C,
meluding the offering of qualified prescrip-
tion drug coverage under such plans; and

“(11) megotiating, entering into, and
enforcing, contracts with eligible entities for
the offering of Medicare Prescription Drug
plans under part D.

“(B) OTHER DUTIES.—The Admainistrator

shall carry out any duty provided for under part

C or D, including duties relating to—

“(1) reasonable cost contracts with eli-
gible organizations under section 1876(h);
and

“(1n) demonstration projects carried
out in part or i whole under such parts,
mcluding the demonstration project carried
out through a MedicareAdvantage (formerly
Medicare+Choice) project that demonstrates
the application of capitation payment rates

Jor fraal elderly medicare beneficiaries
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through the wuse of an nterdisciplinary

team and through the provision of primary

care services to such beneficiaries by means
of such a team at the nursing facility in-
volved.

“(C) NONINTERFERENCE.—In order to pro-
mote competition under parts C and D, the Ad-
manastrator, in carrying out the duties required
under this section, may not, to the extent pos-
sible, interfere in any way with negotiations be-
tween eligible entities, MedicareAdvantage orga-
nizations, hospitals, physicians, other entities or
mdiduals furnishing items and services under
this title (including contractors for such items
and services), and drug manufacturers, whole-
salers, or other suppliers of covered drugs

“(D) ANNUAL REPORTS.—Not later than
March 31 of each year, the Administrator shall
submit to Congress and the President a report on
the administration of the voluntary prescription
drug deliwery program under this part during
the previous fiscal year.

“(2) MANAGEMENT STAFF.—
“(A) IN GENERAL—The Administrator,

with the approval of the Secretary, may employ,
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such management staff as determined appro-

priate. Any such manager shall be required to

have demonstrated, by their education and expe-

rience (either in the public or private sector), su-

perior expertise in the following areas:

tHR 1 EAS

“(1) The review, megotiation, and ad-
manistration of health care contracts.

“(1n) The design of health care benefit
plans.

“(111) Actuarial sciences.

“(iv) Compliance with health plan con-
tracts.

“(v) Consumer education and decision
making.

“(B) COMPENSATION.—

“(1) IN GENERAL.—Subject to clause
(1), the Administrator shall establish the
rate of pay for an indwidual employed
under subparagraph (A).

“(in) MAXIMUM RATE.—In no case
may the rate of compensation determined
under clause (i) exceed the highest rate of
basic pay for the Senior Kxecutive Service
under section 5382(b) of title 5, Unated
States Code.
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“(3) REDELEGATION OF CERTAIN FUNCTIONS OF

THE CENTERS FOR MEDICARE «& MEDICAID SERV-

ICES.—

“(A) IN GENERAL.—The Secretary, the Ad-
manistrator of the Center for Medicare Choices,
and the Administrator of the Centers for Medi-
care & Medicaid Services shall establish an ap-
propriate transition of responsibility in order to
redelegate the administration of part C from the

Secretary and the Admanistrator of the Centers

for Medicare & Medicaid Services to the Admin-

wstrator of the Center for Medicare Choices as is
appropriate to carry out the purposes of this sec-
tion.

“(B) TRANSFER OF DATA AND INFORMA-
TION.—The Secretary shall ensure that the Ad-
manistrator of the Centers for Medicare & Med-
tcard Services transfers to the Admanistrator
such iformation and data wn the possession of
the Administrator of the Centers for Medicare &
Medicaid Services as the Admanistrator requires
to carry out the duties described in paragraph
(1).

“(C) CONSTRUCTION.—Insofar as a respon-

sibility of the Secretary or the Administrator of
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the Centers for Medicare & Medicaid Services is
redelegated to the Administrator under this sec-
tion, any reference to the Secretary or the Ad-
manastrator of the Centers for Medicare & Med-
teard Services in this title or title XI with re-
spect to such responsibility is deemed to be a ref-
erence to the Administrator.
“(d) OFFICE OF BENEFICIARY ASSISTANCE.—

“(1) ESTABLISHMENT.—The Secretary shall es-

tablish within the Center for Medicare Choices an Of-

fice of Beneficiary Assistance to carry out functions

relating to medicare beneficiaries under this title, in-
cluding making determinations of eligibility of indi-
viduals for benefits under this title, providing for en-
rollment of medicare beneficiaries under this title,

and the functions described in paragraph (2). The Of-

fice shall be a separate operating division within the

Center for Medicare Choices.
“(2) DISSEMINATION OF INFORMATION ON BENE-
FITS AND APPEALS RIGHTS.—

“(A) DISSEMINATION OF BENEFITS INFOR-
MATION—The Olffice of Beneficiary Assistance
shall disseminate to medicare beneficiaries, by
mail, by posting on the Internet site of the Cen-

ter for Medicare Choices, and through the toll-
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free telephone number provided for under section
1804(b), information with respect to the fol-
lowing:

“(1) Benefits, and limitations on pay-
ment (including cost-sharing, stop-loss pro-
visions, and formulary restrictions) under
parts C and D.

“(11) Benefits, and limitations on pay-
ment under parts A, and B, including in-
Jormation on medicare supplemental poli-
cies under section 1882.

“(r) Other areas determined to be ap-
propriate by the Administrator.

Such information shall be presented in a manner
so that medicare beneficiaries may compare ben-
efits under parts A, B, and D, and wmedicare
supplemental — policies with — benefits under
MedicareAdvantage plans under part C.

“(B) DISSEMINATION OF APPEALS RIGHTS
INFORMATION.—The Office of Beneficiary Assist-
ance shall disseminate to medicare beneficiaries
m the manner provided under subparagraph (A)
a description of procedural rights (including
grievance and appeals procedures) of bene-

Jicraries under the original medicare fee-for-serv-
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ice  program under parts A and B, the
MedicareAdvantage program under part C, and
the voluntary prescription drug delivery pro-
gram under part D.

“(3) MEDICARE OMBUDSMAN.—

“(A) IN GENERAL—Within the Olffice of
Beneficiary Assistance, there shall be a Medicare
Ombudsman, appointed by the Secretary from
among mdwviduals with expertise and experience
wm the fields of health care and advocacy, to
carry out the duties described in subparagraph
(B).

“(B) DuriES.—The Medicare Ombudsman
shall—

“(1) recetve complaints, grievances, and
requests for information submitted by a
medicare beneficiary, with respect to any
aspect of the medicare program;

“(11) provide assistance with respect to
complaints, grievances, and requests re-
ferred to in clause (1), including—

“(1) assistance in collecting rel-
evant information for such  bene-
ficiaries, to seek an appeal of a deci-

swon or determination made by a fiscal
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ntermediary, carrier,
MedicareAdvantage  organization, an
eligible entity under part D, or the
Secretary; and
“(II) assistance to such bene-
fictaries with any problems arising
Jrom disenrollment Jrom a
MedicareAdvantage plan under part C
or a prescription drug plan under part
D; and
“(i) submit annual reports to Con-
gress, the Secretary, and the Medicare Com-
petitive Policy Aduvisory Board describing
the activities of the Office, and including
such recommendations for vmprovement in
the administration of this title as the Om-
budsman determines appropriate.

“(C) COORDINATION WITH STATE OMBUDS-
MAN PROGRAMS AND CONSUMER ORGANIZA-
TIONS.—The Medicare Ombudsman shall, to the
extent appropriate, coordinate with State med-
rcal Ombudsman programs, and with State- and
community-based consumer organizations, to—

“(1) provide information about the

medicare program; and
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“(11) conduct outreach to educate medi-
care beneficiaries with respect to manners

m which problems under the medicare pro-

gram may be resolved or avoided.

“te) MEDICARE COMPETITIVE PoOLICY ADVISORY
BOARD.—

“(1) KESTABLISHMENT.—There s established
within the Center for Medicare Choices the Medicare
Competitive Policy Advisory Board (in this section
referred to as the ‘Board’). The Board shall advise,
consult with, and make recommendations to the Ad-
manistrator with respect to the administration of
parts C and D, including the review of payment poli-
cies under such parts.

“(2) REPORTS.—

“(A) IN GENERAL—With respect to matters
of the administration of parts C and D, the
Board shall submit to Congress and to the Ad-
manistrator such reports as the Board determines
appropriate. Each such report may contain such
recommendations as the Board determines ap-
propriate  for leqislative or administrative
changes to vmprove the administration of such
parts, including the stability and solvency of the

programs under such parts and the topics de-
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seribed in subparagraph (B). Each such report

shall be published in the Federal Register.

“(B) TopI1cS DESCRIBED.—Reports required
under subparagraph (A) may include the fol-
lowing topics:

“(t) FOSTERING COMPETITION.—Rec-
ommendations or proposals to increase com-
petition under parts C and D for services
SJurnished to medicare beneficiaries.

“(in) EDUCATION AND ENROLLMENT.—
Recommendations for the improvement of
efforts to provide medicare beneficiaries in-
Jormation and education on the program
under this title, and specifically parts C
and D, and the program for enrollment
under the title.

“(111) QUALITY.—Recommendations on
ways to improve the quality of benefits pro-
vided under plans under parts C and D.

“(iv) DISEASE MANAGEMENT PRO-
GRAMS.—Recommendations on the incorpo-
ration of disease management programs

under parts C and D.
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“(v) RURAL ACCESS.—Recommenda-
tions to improve competition and access to
plans under parts C and D wn rural areas.
“(C)  MAINTAINING INDEPENDENCE  OF
BOARD.—The Board shall directly submat to
Congress reports required under subparagraph
(A). No officer or agency of the United States
may require the Board to submit to any officer
or agency of the Unated States for approval,
comments, or review, prior to the submission to

Congress of such reports.
“(3) DUTY OF ADMINISTRATOR.—With respect to

report submitted by the Board under paragraph

(2)(A), not later than 90 days after the report is sub-

mitted, the Administrator shall submit to Congress

and

the President an analysis of recommendations

made by the Board in such report. Each such anal-

ysis shall be published in the Federal Register.

tHR 1 EAS

“(4) MEMBERSHIP.—

“(A) ApPPOINTMENT—Subject to the suc-
ceeding provisions of this paragraph, the Board
shall consist of 7 members to be appointed as fol-
lows:

“(1) Three members shall be appointed
by the President.
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“(11) Two members shall be appointed
by the Speaker of the House of Representa-
twves, with the advice of the charrman and
the ranking minority member of the Com-
mittees on Ways and Means and on Energy
and Commerce of the House of Representa-
tves.

“(111) Two members shall be appointed
by the President pro tempore of the Senate
with the advice of the chairman and the
ranking minority member of the Committee
on Finance of the Senate.

“(B) QUALIFICATIONS.—The members shall
be chosen on the basis of their integrity, vmpar-
twality, and good judgment, and shall be individ-
uals who are, by reason of their education and
experience in health care benefits management,
exceptionally qualified to perform the duties of
members of the Board.

“(C') PROHIBITION ON INCLUSION OF FED-
ERAL EMPLOYEES.—No officer or employee of the
United States may serve as a member of the
Board.

“(5) COMPENSATION.—Members of the Board

receive, for each day (including travel time) they
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are engaged 1n the performance of the functions of the
Board, compensation at rates not to exceed the daily
equivalent to the annual rate in effect for level IV of
the Executive Schedule under section 5315 of title 5,
United States Code.

“(6) TERMS OF OFFICE.—

“(A) IN GENERAL.—The term of office of
members of the Board shall be 3 years.

“(B) TERMS OF INITIAL APPOINTEES.—As
designated by the President at the time of ap-
pointment, of the members first appointed—

“(1) ome shall be appointed for a term
of 1 year;

“(11) three shall be appointed for terms
of 2 years; and

“(111) three shall be appointed for
terms of 3 years.

“(C) REAPPOINTMENTS.—Any person ap-
pointed as a member of the Board may not serve
Jor more than 8 years.

“(D) VAcANCY.—Any member appointed to
Jill a vacancy occurring before the expiration of
the term for which the member’s predecessor was
appointed shall be appointed only for the re-

mainder of that term. A member may serve after
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the expiration of that member’s term until a suc-
cessor has taken office. A vacancy in the Board
shall be filled wn the manner in which the origi-
nal appointment was made.

“(7) CHAIR.—The Chair of the Board shall be

elected by the members. The term of office of the Chair

shall be 3 years.

“(8) MEETINGS.—The Board shall meet at the

call of the Chair, but wn no event less than 3 times

during each fiscal year.

“(9) DIRECTOR AND STAFF.—

“(A) APPOINTMENT OF DIRECTOR.—The
Board shall have a Director who shall be ap-
pointed by the Chair.

“(B) IN GENERAL—With the approval of
the Board, the Director may appoint such addi-
tional personnel as the Director considers appro-
priate.

“(C) ASSISTANCE FROM THE ADMINIS-
TRATOR.—The Admanistrator shall make avail-
able to the Board such information and other as-
sistance as 1t may requive to carry out its func-
tions.

“(10) CONTRACT AUTHORITY.—The Board may

contract with and compensate government and pri-
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vate agencies or persons to carry out its duties under

this subsection, without regard to section 3709 of the

Rewvised Statutes (41 U.S.C. 5).

“(f) FUNDING.—There 1is authorized to be appro-
priated, in appropriate part from the Federal Hospital In-
surance Trust Fund and from the Federal Supplementary
Medical Insurance Trust Fund (including the Prescription
Drug Account), such sums as are necessary to carry out
this section.”.

(b) USE OF CENTRAL, TOLL-FREE NUMBER (1-800—
MEDICARE).—Section 1804(b) (42 U.S.C. 1395b-2(b)) 1s
amended by adding at the end the following: “By not later
than 1 year after the date of the enactment of the Prescrip-
tion Drug and Medicare Improvement Act of 2003, the Sec-
retary shall provide, through the toll-free number 1-800—
MEDICARE, for a means by which individuals seeking in-

Jormation about, or assistance with, such programs who

phone such toll-free number are transferred (without

charge) to appropriate entities for the provision of such in-

SJormation or assistance. Such toll-free number shall be the

toll-free number listed for general information and assist-
ance tn the annual notice under subsection (a) instead of

the listing of numbers of individual contractors.”.
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SEC. 302. MISCELLANEOUS ADMINISTRATIVE PROVISIONS.

(a) ADMINISTRATOR AS MEMBER AND CO-SECRETARY
OF THE BOARD OF TRUSTEES OF THE MEDICARE TRUST
FUNDS.—The fifth sentence of sections 1817(b) and 1841(b)
(42 U.S.C. 13951(b), 1395t(b)) are each amended by strik-
g “shall serve as the Secretary” and inserting “and the
Admanistrator of the Center for Medicare Choices shall serve
as the Co-Secretaries”.

(b) INCREASE IN GRADE 1O EXECUTIVE LEVEL II1
FOR THE ADMINISTRATOR OF THE CENTERS FOR MEDI-
CARE & MEDICAID SERVICES.—

(1) IN GENERAL.—RSection 5314 of title 5,
United States Code, is amended by adding at the end
the following:

“Admanastrator of the Centers for Medicare &
Medicaid Services.”.

(2) CONFORMING AMENDMENT.—Section 5315 of
such title is amended by striking “Admanistrator of
the Health Care Financing Administration.”.

(3) EFFECTIVE DATE.—The amendments made

by this subsection take effect on March 1, 2004.

tHR 1 EAS
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TITLE IV—MEDICARE FEE-FOR-

SERVICE IMPROVEMENTS

Subtitle A—Provisions Relating to

Part A

SEC. 401. EQUALIZING URBAN AND RURAL STANDARDIZED

PAYMENT AMOUNTS UNDER THE MEDICARE
INPATIENT HOSPITAL PROSPECTIVE PAY-
MENT SYSTEM.

(a) IN GENERAL—Section 1886(d)(3)(A)(1v) (42

U.S.C. 1395ww(d)(3)(A)(1v)) is amended—

(1) by striking “(iv) For discharges” and insert-
mg “(w)(1) Subject to subclause (I1), for discharges™;
and

(2) by adding at the end the following new sub-
clause:

“(II) For discharges occurring in a fiscal year
(beginning with fiscal year 2004), the Secretary shall
compute a standardized amount for hospitals located
m o any area within the Unated States and within
each region equal to the standardized amount com-
puted for the previous fiscal year under this subpara-
graph for hospitals located in a large wrban area (or,
beginning with fiscal year 2005, for applicable for all

hospitals in the previous fiscal year) increased by the
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applicable  percentage increase under subsection

(b)(3)(B)(1) for the fiscal year involved.”.

(b) APPLICATION TO SUBSECTION (D) PUERTO RICO

4 HospriTALS.—Section 1886(d)(9) (42 U.S.C.
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1395ww(d)(9)) is amended—

(1) wn subparagraph (A)—

(A4) in clause (1), by striking “and” after
the comma at the end;

(B) wn clause (11)—

(i) wn the matter preceding subclause
(I), by inserting “and before October 1,
2003 after “October 1, 1997”; and

(i1) in the matter following clause
(I11), by striking the period at the end and
mserting “, and’’; and

(111) by adding at the end the following
new clause:

“(i11) for discharges in a fiscal year beginning
on or after October 1, 2003, 50 percent of the national
standardized rate (determined under paragraph
(3)(D)(11v)) for hospitals located in any area.”;

(2) wn subparagraph (C)—

(A) in clause (1)—
(1) by striking “(v) The Secretary” and

wmserting “(1)(1) For discharges in a fiscal
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© 00O N O 0o B~ W N PP

N NN NN R P R R R R R R R e
E W N B O © 0 N O U0 A W N R O

479
year after fiscal year 1988 and before fiscal
year 2004, the Secretary; and
(11) by adding at the end the following:

“(II) For discharges in fiscal year 2004, the Sec-
retary shall compute an average standardized amount
Jor hospitals located in any area of Puerto Rico that
18 equal to the average standardized amount com-
puted under subclause (I) for fiscal year 2003 for hos-
pitals in an urban area, increased by the applicable
percentage increase under subsection (b)(3)(B) for fis-
cal year 2004.

“(II1) For discharges in a fiscal year after fiscal
year 2004, the Secretary shall compute an average
standardized amount for hospitals located in any are
of Puerto Rico that is equal to the average standard-
wzed amount computed under subclause (II) or this
subclause for the previous fiscal year, increased by the
applicable  percentage increase under  subsection
(b)(3)(B), adjusted to reflect the most recent case mix
data.”;

(B) wn clause (i1), by inserting “(or for fis-
cal year 2004 and thereafter, the standardized
amount)” after “each of the average standardized

amounts”; and

tHR 1 EAS



© 00O N O 0o B~ W N P

N NN NN R PR R R R R RR R e
E WO N B O © 0 N O O M W N B O

480
(C) wn clause (wi)(l), by striking ‘for hos-
pitals located in an urban or rural area, respec-
tively”.
(¢c) CONFORMING AMENDMENTS.—

(1) COMPUTING DRG-SPECIFIC RATES.—Section
1886(d)(3)(D) (42 U.S.C. 1395ww(d)(3)(D)) s
amended—

(A) in the heading, by striking “IN DIF-

FERENT AREAS™;

(B) in the matter preceding clause (1), by
striking , each of”’;
(C) in clause (1)—
(i) wn the matter preceding subclause
(1), by inserting “for fiscal years before fis-
cal year 2004,” before “for hospitals™; and
(11) wn  subclause (II), by striking
“and’ after the semicolon at the end;
(D) in clause (i1)—
(i) wn the matter preceding subclause
(1), by inserting “for fiscal years before fis-
cal year 2004,” before “for hospitals™; and
(11) i subclause (II), by striking the
period at the end and inserting “; and’;

and
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(E) by adding at the end the following new

clause:

“(11) for a fiscal year beginning after fiscal
year 2003, for hospitals located in all areas, to
the product of—

“(I) the applicable  standardized
amount  (computed under subparagraph
(A)), reduced under subparagraph (B), and
adjusted or reduced under subparagraph (C)
Jor the fiscal year; and

“(II) the weighting factor (determined
under paragraph (4)(B)) for that diagnosis-
related group.”.

(2) TECHNICAL CONFORMING SUNSET.—~Section
1886(d)(3) (42 U.S.C. 1395uww(d)(3)) is amended—

(A) wn the matter preceding subparagraph
(A), by imserting *, for fiscal years before fiscal
year 1997,” before “a regional adjusted DRG
prospective payment rate”; and

(B) in subparagraph (D), in the wmatter
preceding clause (1), by inserting *, for fiscal
years before fiscal year 1997, before “a regional

DRG prospective payment rate for each region,”.
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SEC. 402. ADJUSTMENT TO THE MEDICARE INPATIENT HOS-

PITAL PPS WAGE INDEX TO REVISE THE
LABOR-RELATED SHARE OF SUCH INDEX.
(a) IN GENERAL.—Section 1886(d)(3)(E) (42 U.S.C.
1395uww(d)(3)(K)) is amended—
(1) by striking “WAGE LEVELS.—The Secretary”
and inserting “WAGE LEVELS.—
“(1) IN GENERAL.—Fzxcept as provided in
clause (1v), the Secretary”; and
(2) by adding at the end the following new
clause:
“(11) ALTERNATIVE PROPORTION TO BE AD-
JUSTED BEGINNING IN FISCAL YEAR 2005.—
“(lI) IN GENERAL.—Except as provided
- subclause (I1), for discharges occurring
on or after October 1, 2004, the Secretary
shall substitute ‘62 percent’ for the propor-
tion described in the first sentence of clause
(1).
“(II) HOLD HARMLESS FOR CERTAIN
HOSPITALS.—If the application of subclause
(1) would result in lower payments to a hos-
pital than would otherwise be made, then
this subparagraph shall be applied as if this

clause had not been enacted.”.
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(b)  Warving¢  BUDGET  NEUTRALITY.—Section
1886(d)(3)(E) (42 U.S.C. 1395ww(d)(3)(K)), as amended
by subsection (a), is amended by adding at the end of clause
(1) the following new sentence: “The Secretary shall apply
the previous sentence for any period as if the amendments
made by section 402(a) of the Prescription Drug and Medi-
care Improvement Act of 2003 had not been enacted.”.
SEC. 403. MEDICARE INPATIENT HOSPITAL PAYMENT AD-
JUSTMENT FOR LOW-VOLUME HOSPITALS.
Section 1886(d) (42 U.S.C. 1395unw(d)) s amended by
adding at the end the following new paragraph:
“(12) PAYMENT ADJUSTMENT FOR LOW-VOLUME
HOSPITALS.—
“(A) PAYMENT ADJUSTMENT.—

“(1r) IN GENERAL.—Notwithstanding
any other provision of this section, for each
cost reporting period (beginning with the
cost reporting period that begins in fiscal
year 2005), the Secretary shall provide for
an additional payment amount to each low-
volume hospital (as defined in clause (1i1))
Jor discharges occurring during that cost re-
porting period which s equal to the appli-

cable percentage increase (determined under
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clause (11)) in the amount paid to such hos-
pital under this section for such discharges.

“(in) APPLICABLE PERCENTAGE IN-
CREASE.—The Secretary shall determine a
percentage increase applicable under this
paragraph that ensures that—

“(I) no percentage increase in
payments under this paragraph ex-
ceeds 25 percent of the amount of pay-
ment that would (but for this para-
graph) otherwise be made to a low-vol-
ume hospital under this section for
each discharge;

“(II) low-volume hospitals that
have the lowest number of discharges
during a cost reporting period receive
the highest percentage increases in
payments due to the application of this
paragraph; and

“(I1I) the percentage increase in
payments to any low-volume hospital
due to the application of this para-
graph s reduced as the number of dis-
charges per cost reporting period in-

Creases.
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“(iie)  LOW-VOLUME HOSPITAL DE-
FINED.—For purposes of this paragraph,
the term ‘low-volume hospital’ means, for a
cost reporting period, a subsection (d) hos-
pital (as defined in paragraph (1)(B)) other
than a critical access hospital (as defined in
section 1861 (mm)(1)) that—

“(I) the Secretary determines had
an average of less than 2,000 dis-
charges (determined with respect to all
patients and not just indiwviduals re-
cerving benefits under this title) during
the 3 most recent cost reporting periods
Jor which data are available that pre-
cede the cost reporting period to which
thas paragraph applies; and

“(II) 1s located at least 15 males
Jrom a like hospital (or is deemed by
the Secretary to be so located by reason
of such factors as the Secretary deter-
mines appropriate, including the time
required for an individual to travel to
the nearest alternative source of appro-
priate inpatient care (after taking into

account the location of such alternative
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source of mpatient care and any
weather or travel conditions that may
affect such travel time).

“(B) PROHIBITING CERTAIN REDUCTIONS.—
Notwithstanding subsection (e), the Secretary
shall not reduce the payment amounts under this
section to offset the increase mn payments result-

mg from the application of subparagraph (A).”.

SEC. 404. FAIRNESS IN THE MEDICARE DISPROPORTIONATE

SHARE HOSPITAL (DSH) ADJUSTMENT FOR
RURAL HOSPITALS.
(a) EQUALIZING DSH PAYMENT AMOUNTS.—

(1) IN GENERAL.—Section 1886(d)(5)(F)(vit)
(42 U.S.C. 1395uww(d)(5)(F)(vii)) is amended by in-
serting , and, after October 1, 2004, for any other
hospital described in  clause (w),” after “clause
(i)(1)” in the matter preceding subclause (I).

(2) CONFORMING AMENDMENTS.—~Section
1886(d)(5)(F) (42 U.S.C.  1395ww(d)(5)(F)) s
amended—

(A) in clause (1w)—
(1) wn subclause (11)—
(I) by inserting “and before Octo-
ber 1, 2004, after “April 1, 2001,”;

and
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113

(Il) by inserting “or, for dis-
charges occurring on or after October
1, 2004, 1s equal to the percent deter-
mined m accordance with the applica-
ble formula described in clause (vii)”
after “clause (ri)”;
(11) wn subclause (111)—

(1) by inserting “and before Octo-
ber 1, 2004,” after “April 1, 2001,”;
and

(II) by inserting “or, for dis-
charges occurring on or after October
1, 2004, 1s equal to the percent deter-
maned i accordance with the applica-
ble formula described in clause (vii)”
after “clause (xi1)”’;
(111) in subclause (IV)—

(I) by inserting “and before Octo-
ber 1, 2004, after “April 1, 2001,”;
and

(Il) by inserting “or, for dis-
charges occurring on or after October

1, 2004, 1s equal to the percent deter-

mined i accordance with the applica-
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)

ble formula described in clause (vii)
after “clause (x) or (x1)”;
(1) wn subclause (V)—

(I) by inserting “and before Octo-
ber 1, 2004, after “Apnril 1, 2001,”;
and

(Il) by inserting “or, for dis-
charges occurring on or after October
1, 2004, 1s equal to the percent deter-
mined m accordance with the applica-
ble formula described in clause (vii)”
after “clause (x1)”’; and
(v) i subclause (VI)—

(1) by inserting “and before Octo-
ber 1, 2004, after “April 1, 2001,”;
and

(II) by inserting “or, for dis-
charges occurring on or after October
1, 2004, 1s equal to the percent deter-
mined i accordance with the applica-

ble formula described in clause (vii)

after “clause (x)”;

(B) wn clause (vii), by striking “The for-
mula” and inserting “For discharges occurring

before October 1, 2004, the formula’; and
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(C) in each of clauses (x), (xi), (rii), and

(xiir), by striking “For purposes” and inserting

“With respect to discharges occurring before Oc-

tober 1, 2004, for purposes”.

(b) EFFECTIVE DATE.—The amendments made by this
section shall apply to discharges occurring on or after Octo-
ber 1, 2004.

SEC. 404A. MEDPAC STUDY AND REPORT REGARDING MEDI-
CARE DISPROPORTIONATE SHARE HOSPITAL
(DSH) ADJUSTMENT PAYMENTS.

(a) STUDY.—The Medicare Payment Advisory Com-
mission established under section 1805 of the Social Secu-
rity Aet (42 U.S.C. 1395b—6) (in this section referred to
as “MedPAC”) shall conduct a study to determine, with re-
spect to additional payment amounts paid to subsection (d)
hospitals under section 1886(d)(5)(F) of the Social Security
Act (42 U.S.C. 1395ww(d)(5)(F))—

(1) whether such payments should be made in the
same manner as payments are made with respect to
graduate medical education under title XVIII and
with respect to hospitals that serve a disproportionate
share of low-income patients under the medicaid pro-

gram; and
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(2) whether to add costs attributable to uncom-
pensated care to the formula for determining such
payment amounts.

(b) REPORT.—Not later than 1 year after the date of
enactment of this Act, MedPAC shall submit a report to
Congress on the study conducted under subsection (a), to-
gether with such recommendations for leqislation as
MedPAC determines are appropriate.

SEC. 405. CRITICAL ACCESS HOSPITAL (CAH) IMPROVE-
MENTS.

(a) PERMITTING CAHS TO ALLOCATE SWING BEDS
AND ACUTE CARE INPATIENT BEDS SUBJECT TO A TOTAL
Linit oF 25 BEDS.—

(1) IN GENERAL.—Section 1820(c)(2)(B)(i11) (42
U.S.C. 13951—4(c)(2)(B)(i11)) 1s amended to read as
Jollows:

“(111) provides not more than a total of
25 extended care service beds (pursuant to
an agreement under subsection (f)) and
acute care inpatient beds (meeting such
standards as the Secretary may establish)
Jor providing inmpatient care for a period
that does not exceed, as determined on an
annual, average basis, 96 hours per pa-

tient;”.
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(2) CONFORMING AMENDMENT.—Section 1820(f)
(42 U.S.C. 13951—4(f)) is amended by striking “and
the number of beds used at any time for acute care
mpatient services does not exceed 15 beds”.

(3) EFFECTIVE DATE.—The amendments made
by this subsection shall with respect to designations
made on or after October 1, 2004.

(b) ELIMINATION OF THE ISOLATION TEST FOR COST-

BASED CAH AMBULANCE SERVICES.—

(1) ELIMINATION.—
(A) IN GENERAL.—Section 1834(1)(8) (42
US.C. 1395m(1)(8)), as added by section 205(a)
of BIPA (114 Stat. 27634—482), is amended by
striking the comma at the end of subparagraph
(B) and all that follows and inserting a period.
(B) KEFFECTIVE DATE—The amendment
made by subparagraph (A) shall apply to serv-
1ces furnished on or after January 1, 2005.
(2) TECHNICAL CORRECTION.—Section 1834(1)
(42 U.S.C. 1395m(l)) is amended by redesignating
paragraph (8), as added by section 221(a) of BIPA
(114 Stat. 2763A—-486), as paragraph (9).

(¢) COVERAGE OF (C0STS FOR CERTAIN EMERGENCY

24 Room ON-CALL PROVIDERS.—
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1 (1) IN GENERAL.—RSection 1834(g)(5) (42 U.S.C.
2 1395m(g)(5)) is amended—
3 (A) in the heading—
4 (1) by inserting “CERTAIN” before
5 “EMERGENCY”; and
6 (1) by striking “PHYSICIANS” and in-
7 serting “PROVIDERS’;
8 (B) by striking “emergency room physicians
9 who are on-call (as defined by the Secretary)”
10 and inserting “physicians, physician assistants,
11 nurse practitioners, and clinical nurse specialists
12 who are on-call (as defined by the Secretary) to
13 provide emergency services’’; and
14 (C) by striking “physicians’ services” and
15 mserting “services covered under this title”.
16 (2) EFFECTIVE DATE.—The amendments made
17 by paragraph (1) shall apply to costs incurred for
18 services provided on or after January 1, 2005.
19 (d) AUTHORIZATION OF PERIODIC INTERIM PAYMENT
20 (PIP).—
21 (1) IN GENERAL.—~Section 1815(e)(2) (42 U.S.C.
22 1395¢g(e)(2)) is amended—
23 (A) 